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Abstract

The objective of an efficient land administration is to clatlie extent, duration and

purpose of land rights enjoyed over any given land resource.

Achieving certainty in the definition and application of all RighBhligations and
Restrictions (RORs) over a parcel of land is of utmost priotityis the primary
intention of this project to recognise any impediments that magehithe efficient

identification ofall RORs that may exist over a parcel of freehold land.Bi\WN.

A comprehensive typology for the investigation of all RORs ¢hatexist over freehold

land was created and applied to a freehold parcel of Veittd any impediments noted.

Several impediments were identified being that extensivearels is required prior to
any search, that an exhaustive typology is required prior toseaych, that the
administration system is currently split amongst independentnisajions with
different methodologies and little cross communication, that cdiffes were
experienced with the public interface of several land admatistr organizations, that
registrars limit their liability and therefore it cannot é&&sumed all relevant detail has
been obtained, that unforeseeable interests may exist an@@g are continuously

evolving.

The application of the created typology was found to be relativelgiesft and
inexpensive when tested on the subject case study. This has tropscéor land
administration reform and may not require a complete overhasuiggested by some
authors.

The assumption that the land administration system is irefti@and requires reform

has been supported by the findings of this project.
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Nomenclature and Acronyms

The following abbreviations have been used throughout the text: -

AHIMS

D.P.

LPI

RORs

NNTT

N.S.W.

Aboriginal Heritage Information Management System

Deposited Plan

Land Property Information division of the N.S.W Departmédntamds

The term ROR encompasses all rights, obligationseatrittions

pertaining to a parcel of land.

National Native Title Tribunal

New South Wales
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Chapter 1

Introduction

1.1 Project Background.

The objective of an efficient land administration is to claifyo has rights to how
much of a given land resource, for how long and for which purposddddgRet al
1999, p.1).

Lyons et al (2002) determined that a first priority should be aritgezertainty in the
definition and application of all RORs pertaining to any parédbid. Traditionally
land rights have been bundled within a land title controlled by an @xergulatory
regime, ensuring security of title and any registered propgitys. Lyons definition of
land rights takes on a much broader definition to inchltl&and rights, obligations and
restrictions, existing over a parcel of land, using the tR@Rs synonymously. An
increasing complexity of public and private interests in land \@ndyithe need to re-
examine the traditional methods of identifying land rights thatfailing to provide

sufficient detail to identify clearly these RORs.

1.2 ROR Definition.

The rights to a given land resource is commonly understood tdtlua iawful

purposes, however little is known by most professionals, lestdavener, as to what
limits these lawful rights, obligations and restrictiontead. Property rights can and do
effect land use, value and resale often without the landhsldegotential purchaser’s

knowledge.

The term ROR encompasses all rights, obligations andatésts pertaining to a parcel

of land.



The two essential characteristics of property rights asiitiehby Chambers (2001)
are:
1. The property right is related to, and depending on the exestafree thing

2. The property rights can be enforced against a wide rangepfepe

Property rights in land are therefore vested in the parcahaf rather than the person
entitled to those rights. There is no specific persoparesible for the fulfilment of

property rights.

All property rights have correlatingbligationsthat are enforceable against any person
not to obstruct the enjoyment of that right. No person may ererfith a right held by

a landowner, nor may a landowner interfere with a right helchigyparson. Property
rights are a collection of rights against every membspooiety, each of who is under
obligation not to interfere with those rights. Remedies aterhned by a court of law

for any breach of such rights.

Restrictiondn relation to land are limitations on the use of land dnatenforceable
against a landowner. They can include the corresponding abligadf traditionally

regarded property rights or any number of personal rights.

Property rights differ from personal rights in that theyratated to the land parcel,
regardless of the identity of the current owner. Personakrigrt exist as contracts
between right holders but are not attached to the parca@hdfdnd may terminate once
their rights to that land are severed. Personal rigirisatow land related activity that
would otherwise be considered illegal. Given that an imfinitmber of contractual
rights that may affect land exist it has been deemed otipah and even impossible to

attempt to identify all types of personal rights that ratigct land.

1.3 The Problem.

The management of resource use to mankind is vitally impdaeahbth livelihood and
quality of life. The debate over the distribution of rights iniestycwill always continue.
It is necessary to generate a system that upholds the rigtite aidividual over the

competing rights of another. Disagreements about the rights tpaahgular thing are



serious, and society must establish a set of enforceableimubeder to avoid violent

conflict.

The human-land relationship is continuously evolving. The naturesofirees in terms
of availability and usefulness is dynamic and this has an ingratihe way in which
land rights are administered. From the agricultural revolutivough to the feudal
system land was being utilised as the primary symbol and sousgeatth. With the
industrial revolution, land became a commaodity, thus giving batland markets and
the need to regulate transfer of land under the cadastaeit$of land became evident
with the population boom of the ®Gentury giving birth to an increased interest in
urban and regional planning. An awareness of environmental degradaigiainable
development and social equity in the 1980’s have recently complickied
administration with the implementation of various globally and llpceommunity

minded legislation and obligations (Williamson and Ting 2001).

Rights existing over a single property can be held as prprafeerty, common property
(the right of every member of society) or collective propéityhts governed by public
institutions). For the majority of cases a complicated contbima of all
abovementioned property types exist simultaneously. A privatetyed building may
also be subject to a heritage restriction regulated by thearg public authority. The
private owner is obliged to keep from altering the building, andewan be required to
maintain it subject to the heritage right. The use of righteerefore determined both
privately and collectively, and any miscommunication may er@aefficiencies and

lead to disastrous outcomes for all interested parties.

A common misconception is that the ownership of a parcel of lariceéhold estate
gives the landowner total rights over a land parcel to thkugra of all othersThe

existence of property rights can have a major impact into tbwale usage of land
and subsequently the land value. A clear method for accessimjeatnt information
pertaining to existing land RORs are necessary in order tigipate in the land market
with full knowledge (Lyons et al 2002). Efficient land administrateystems are
undisputedly related to ‘economic development and wealth creatiom, #nd

environment sustainability and social stability’. It is tHiere imperative that
shortcomings in our land administration systems are identifieidaacontinued effort

towards best practice is implemented.



The execution of land administration and cadastral reform is a egnapld difficult
task to undertake; therefore a large temptation to contmtleei present form of land
administration exists. The importance of land markets to ¢baaic, environmental
and social stability of society means it is imperativertplement best practice policies
that evolve with the market. The human-land relationship is contitoiagolve and so
the broadest possible perspective of land rights must be catsiderthe possibility to

achieve effective land management.

It is envisaged that the identification of impediments to ssiog land information in
N.S.W. will clarify some of the issues with the current laddninistration system and

support the drive for reform.

It is widely assumed within the current body of literature that éxisting system is
inefficient and prevents landowners from identifying relevant lamghts. This

assumption is based only on a theoretical argument with dittjective evidence that
this is the case. It is the primary intention of this projecintestigate the claim that
inefficiencies in the current land administration system prisvithe N.S.W. landowner

from identifying all RORs over their parcel of freehold land.

1.4 Project Aim.

To identify impediments to efficient searching of all rights,igdiions and restrictions
(RORs) existing over a parcel of freehold land in N.S.W. rwestigating all RORs
existing over Lot 2816 D.P. 728428.

1.5 Research Objectives.

With an increasing complexity of land rights any existing incoas@es must be
identified and addressed if the land market is to continue tainesustainable. It is
essential for the implementation of profitable land use theetis no confusion as to
the extent of rights. The task of identifying all RORs over $elected parcel of land

may assist in pinpointing any that lack clear definition.



The task of reform is arduous, drawing on numerous resources fogtaylgeriod of
time and requiring a total commitment across all public and privhAsciplines.
Execution of this project is only a very minor part in the totaksee of reform but may

play a useful role in the first stages of identifying problems

1.6 Conclusions: Chapter 1.

This project aims to identify any short-comings in the N.SakidIrights management
systems by attempting a comprehensive identification daadl rights existing over a
real freehold parcel of land.

Given the complex nature and history of land managementgegearch provides

clarification of major impediments to the effective id&astion of existing land rights.

A review of literature for this research identifies currieands in the land
administration process and assist in compiling a comprehelypwi®gy for attaining

notice of existing land rights over the chosen parcel of fredantd

The outcomes of this research will allow a practicalysislof any shortcomings in the

land administration process and contribute support for any negestam.



Chapter 2

Literature Review

2.1 Introduction.

The literature review performed focussed primarily towadésiifying current trends in
land administration and to establish the value of identifyingRR@n a parcel of

freehold land with relation to the current body of knowledge.

RORs operate very differently between different jurisdictio$ions and states. This
project is not concerned with techniques for achieving succdastlbdministration as
may be demonstrated outside of N.S.W, but rather identifi@gpecific inefficiencies
of the local system. It is envisaged that the findings ifiedtin this dissertation will
prompt appropriate reform, with the methods for achieving thismrefoe subject of
further research. Literature relating to land adminigiratiutside of Australia was
therefore not regarded as pertinent to the cause of identgpiegjfic inefficiencies
within N.S.W. Some attention to the reform of land administnavas sourced in
N.S.W., however several leading and equally relevant sourcg@geensland and
Victoria were identified as the major drivers for unifigational land administration

reform in Australia.

Two major themes were recognised within the scope of neiéiv@rature, being the
description of current status in land administration and the nimawich the land

administration system should be reformed.
2.2 Current Status of Land Administration.

It has been found economies with successful land markets em¢higr, more stable
and offer more opportunities than those without. Stable communititgend to
subdivide land resources for opportunities in investment, usage armitysédallace
and Williamson 2004). Organisation of these opportunity sets evalt@s icollection

of legal rights relating to land and land resources. Land adnaitidstris split amongst



various governing bodies independent of each other in accordancehigithical

evolution of property rights (Wallace et al 2005). Land relateorinétion considered
vital for public knowledge extends beyond that gained upon a traditsm@ath of
bundled land rights that is restricted to a rather lich#eope.

The present control of land rights in N.S.W. are concealed witlnnerous pieces of
legislation, a multitude of Regulations under their relevarts Aad a vast range of fine
details prescribed under directions issued by various reggteduthorities.
Furthermore, property rights have reduced dramatically sinostrélia’s recent
commitments to global environmental issues. Previously imgli@perty rights are
being defined under separate legislation, unbundled and excludhedsind title (Lyons
et al 2002).

A diagrammatical representation of the multiple RORs thay exist over a parcel of

land is shown in the following diagram.

S 7/
Mining Lease —f}————

Transmission Line Easement

Restrictions on Use ———

Figure 2.1: Schematic of overlapping rights, resivhs and responsibilities in a modern multi-pEgo
cadastre (from Williamson and Ting 2001 p.11)



The inefficiency of the current land administration systeas astimated in 1999 by the
Property Council of Australia to cost an estimated $2bn arigeAustralia (Lyons et
al 2002).

2.3 Drivers for Change.

The number of RORs attached to land is predicted todsereith a continual evolution
of environmental and planning law. Unless property rights arer;dearchable and
definable in location’ the future sustainability of the develeptand land markets will

be adversely affected (Lyons et al 2002 p.21).

Lyons et al 2002 lists the major drivers for land administratftange as being:

1. Evolution of land administration
2. Increasing pressures to improve land sustainability and envirdahggiality
3. Pressures to reduce expenditure whilst improving services andrdability

2.4 Improving Efficiency of Land Administration.

Despite worldwide attention given to global land use policy asuesbility and planning,
little attention has been given to the infrastructurefamlitates the implementation of

these regimes (Williamson 2001).

Information is vital for a society’s social and economic ttgy@ent, and that a society
without geographical awareness is unable to effectively. plaarly integrated
information systems are ineffective due to duplication, was$ialow decision-making
and lack of substance (Grant 1999). A cost benefit survey bg Rfaterhouse in 1995
showed that every dollar invested in producing land and geograghibatha benefit
of four dollars within the economy. A similar survey by Pricetéaouse Urwick into
the actual benefit of land and geographic data in New SoutbsWwancluded that a
nine-dollar benefit resulted from every dollar invested intoctygure of cadastral data.

(Australian New Zealand Land Information Council, cited nai@ 1999).

With the rising of the new technological and information gasious solutions to
improving the efficiency of land administration have been propddeske range from

the introduction of a ‘one-stop shop’ of integrated land relatfxiration across all

8



disciplines to the formation of a governmental department wiedlgonsible for the
entire scope of land administration (Wallace et al 20043.beyond the capacity of this
project to discuss the intricacies of these propositions but riathecognise that there

is a general drive towards cadastral and land administnagform.

2.5 Questions for Further Debate.

Lyons et al (2002) takes the view that land administrationmefemecessary. It is
argued purely from a theoretical basis that the increasimglexity of land rights will
stretch the current administration systems beyond its caphillthey recommended as
a priority that a manageable area or parcel of land betsdléor a prototype study on
all RORs affecting that land for the clarification of amprtcomings in the legal
definition of RORs and in the provision of correct informatiof .

By performing a real life case study of attaining inforimatielating to all RORs over a
single parcel, this project seeks to clarify the problerss@ated with the current land
administration systems from the experience of the avesagkedwner and build on the

theoretical argument in the current body of research thatfoalfeform.

2.6 Conclusions: Chapter 2.

The existing literature on Australian land administration ufgeseform based on
assumed inefficiencies in the current system and proposed cdgtieglén the evolution
of property rights, without any real evidence that any problenosicexist. It is the
purpose of this project to examine the reliability of thessimptions by performing a
real life case study of obtaining all RORs over a freehald fzarcel in N.S.W. to

identify any impediments.



Chapter 3

Methodology
3.1 Stage 1: Research Design

A comprehensive identification of any land rights timady exist over the chosen
freehold parcel of land depends heavily on the ability to galeemplete list of rights,
obligations and restrictions thatn exist. This requires an extensive knowledge of
relevant concepts in property law and can only occur following & largount of
research into current literature, background information and comntfiict relevant

participants in the land administration profession.

It was therefore proper that a large part of this prajeosisted of diligent research into
all relevant background information prior to the gathering of any sSpdR®R details

existing over the chosen parcel of land.

For the purpose of achieving a satisfactory result it was iapothat no type of ROR
was overlooked. It was therefore perceived as appropriatdhthegdearch design began
generally and concluded specifically. The research component ofpthject was

performed in accordance with the following headings.

3.1.1 Overview of Property Law

The nature of land administration in N.S.W. has developed frorghdyhtomplicated
history and combination of legal and equitable theory contrived frarougafactions of
law including international, federal, state and local stayutord regulatory bodies,
courts of law and courts of chancery. Any attempt to identifthallrights existing over
a parcel of land requires appreciation of all the relevant compooémroperty law.

This project therefore began with general research into apatepepal texts.

10



3.1.2Classification of Property Rights

Considering that the current status of land administration inVIN.$ made up of
various governing bodies each administering their own directionpéndently, there

is no document that was found to claim a complete listing of aRfkMat can exist
over a parcel of freehold land. Separate land rights existiag a single parcel can be
and are administered very differently. The first stage iestigating the complete range
of rights is to create a comprehensive classificationgbitsithat then allows the task to
be broken into several components in accordance with the various methods
administration. This was performed by compiling information frarious legal texts,
current land administration literature, research into practioé the relevant

administrative organisations and guidance from appropriate profelssiona

3.1.3Investigation into Characteristics of Specific RORs

Once a manageable categorisation of RORs was completedyestigation into the

characteristics of specific ROR types, and the impbeetiof the identification of these
rights found. The characteristics of rights were shown to hapertant implications

for the management of those rights including their registrati@hidentification. Prior

to forming a typology for investigating rights, the entire breaufttRORs that could

exist was established.

3.1.4 Formation of Typology for Investigating RORs

A full typology for investigating RORs existing over freehold lavas then created for
each identified ROR under section 3.1.3 in accordance with thec pubtitutions
responsible for administering them. The development of a typotoggéntifying land
rights that could claim completeness depended primarily on theyabilidentify all
rights that could exist. Once the existence of an ROR wablisted, then the method
for identifying that right was investigated, with a compilatioh all investigation
methods forming the typology that could be used for identifying alRROver any
freehold parcel of land in N.S.W. This allowed a comprehensiethodology for

identifying RORs and was suitably tested on the subjectstadg.

11



3.2 Stage 2: Case Study

The subject property Lot 2816 D.P. 728428 was selected for the cwileatiall
relevant information and documentation pertaining to RORs exisiteg the subject
land parcel. This case study was designed to test the ligliaddi the theoretical

typology developed under Section 3.1.3 and identify any fatlésli

With the collection of ROR related information, particuletice was given to the
difficulties that were encountered. These impedimentse veeibsequently noted for

discussion, thus fulfilling the primary objective of this projec

Some attention has also been given to the appropriateness of thassuxiated with
gathering of the relevant information pertaining to the subjecepaf land. These have
been subjectively judged according to what is considered as rééscpapared to the
costs of operating such administration services. Any ineffiy that unnecessarily

burdens a landholder is of particular interest to this project.

3.3 Stage 3: Documentation of Results.

All gathered information and documentation has been compiled and presedezdhe
various classifications outlined in section 3.1. The resulises®s a complete record of
RORs affecting the abovementioned case study land parcel thmat pessible to
identify using the created typology. This is accompanied witls@udsion regarding the

limitations of the searching methods utilised.

Each impediment encountered and the reasonableness of suchiments has been
discussed with the purpose of clarifying inefficiencies in theectidand administration

systems to assist in the process of reform.

3.4 Conclusions: Chapter 3.

This project was completed in three stages as follows:
1. The extensive review of current literature to compile infation relating to
RORs and create a comprehensive typology that would allow theficksidgn
of the various ROR types.

12



2. The application of the created typology to discover any RORSrexister the
chosen parcel of freehold land.

3. The analysis of the results with particular regard to oliypents faced
throughout the implementation of the ROR identification typology on the
subject land parcel.

13



Chapter 4

Results — Overview of Property Law

4.1 Classification of RORs.
Two methods for classifying RORs were contemplated for thigrient of this project.

The first method was to consider the natural categorisatiomalsabccurred through the
evolution of property law over the many years of development. teawhof property
right had an independent history founded in many hundreds of years esf aad
legislation, as well as through many periods of differing $astraictures. A general
categorisation of property rights is followed by Chambers (2001) ands ffoom
greatest to least as follows:

Ownership

Possession

Tenure

Estates

Equitable Rights

Security Rights

Shared Rights

Non-Possessory Rights to Land

© © N o o bk~ w DR

Licences
Chambers (2001) also discusses Native Title rights separate the general

classifications given that they exist outside the tradititatml categories of land rights.

The categorisation that has occurred over time in propertydavseful to obtain the
entire scope of rights that may exist. All RORs can only be dphkighin a body of law
that recognises that right. The problem with reliance on téuladefinitions of all

RORs is that, although enforced by the law, those in the legéégsion do not
necessarily regulate or administer these rights in practezals. Many regulatory
bodies are given statutory authority to govern specific pat@Endf administration, and

this resultant specialisation can create overlap, ineffi@sn confusion and
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mismanagement. It may be difficult to recognise spediRi©ORs by limiting the

identification to this general classification method.

The second method was to identify the various land right categoréesordance with
the varying departments with which they are administeredngt al (2002) identifies
major pieces of legislation affecting land related propagits in Queensland under

the following categories:

Possession / Ownership
Minerals

Water

Development

Vegetation

o g bk w0 NPk

Environment and Heritage

This second method has distinct advantages for practical purposest the typology
for identifying land rights is managed by the same authorityeasdy identifiable. The
problem with this method however is that it risks being incompletelies heavily on
the completion of the whole by the summation of the separate pamt deficiencies in
the identification of RORs are likely to involve an entirdexlon of rights rather than

being isolated to an individual right.
An amalgamation of these two methods has been attempted tdisamitathe benefits
of both systems. Firstly the characteristics of RORsd&eussed under the various

legal types of rights that exist. Secondly the methods for ifaetibon of RORs are
discussed with regard to the departments that admirtister. t

4.2 Characteristics of Land Related RORSs.

Details relevant to RORs over freehold land are sequentalfnged in accordance

with their varying legal typologies.
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4.2.1 Estates.

It should be noted that the categories for ownership and tenure havepurgesely
omitted. The terms ownership, title and tenure are used hiategeably to identify a
property right in freehold estate. The concepts relevant to owpegisi tenure have

therefore been discussed under the heading of ‘Estates’.

In Australia the Crown is the absolute owner of land, and amghlolder is a tenant of
the Crown. Evidence of the Crown’s ownership is the right to ‘compubsoguisition’
of land or when land ‘escheats’ to the crown following the dea@madwner without
heir. Citizens are therefore not outright owners of land l®isaid to have estate in the
land. An estate is defined by Chambers (2001) as ‘the right teg®&mnd as a tenant

for a period of time’.

An estate comprises of four distinct dimensions being:
1. Width
2. Depth
3. Height
4. Time

There are two major forms of estate, being freehold andhekkseHolders of freehold
estate effectively obtain ownership rights to land whereas lsobifea leasehold estate

only obtain rights to the temporary possession of the land.

This project is concerned only with freehold estates; however kdowlof the general
characteristics of a leasehold estate is necessamyasxestence of possessory rights

may impact rights to a freehold estate.

Limitations and obligations affecting the estate holder's us¢heir land and the
subsequent development rights are also discussed under the headitgteof Hese
have each been documented within a separate category, not béwguselate to an
estate other than freehold or leasehold, but because thedrelaligations form an
important part of this project and there does not seem to be an apmramtegory

under the general legal classification of property rights.
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4.2.1.1 Freehold Estates.

There are three different types of freehold estate being ate estfee simple, fee talil
and life. Each is measured in a period of lifetimes, as oppaséshsehold that is

measured in specific periods of time.

‘Fee’ means inheritable and ‘simple’ means that the esatet qualified in any way.
The estate belongs entirely to the tenant with which they coulchdtewer they please.
An owner of an estate in fee simple is free to transferigg to another during his
lifetime or upon death through a will to his beneficiaries. Ugeath of a tenant
without heirs the estate is owned by no one and passes to the CrownBamder

Vacentia, where the estate is ceased.

Fee tail is a qualified form of fee simple in which thedamust pass to heirs of the
tenant’s direct family line. It is no longer possible to teesn estate in fee tail and all
fee tails have been converted to fee simple in N.S.W. utideiConveyancing Act

19109.

A life estate is the estate in land for the period of thenténdife. This right is
transferable but remains bound by the lifetime of the origiratéihant. A life tenant is
obliged to not commit ‘waste’ to the property, but leave it icmthe same state as

when the estate was acquired.

Ownership is described as the permanent right to possessidnpassession as a
temporary right to possession which is subject to the greateraigownership. Given
that freehold estate is the greatest claim to land aparttfrer€rown, that it is granted
for an indefinite period and that it is the right to permanent paesedbe title of
ownership is commonly used to describe a freehold estate, althougtnicttyt accurate
in legal terms. A tenant with freehold estate is consdidtethermore as having

obtained ownership rights.

Honore (1961) sets out the following ‘bundle of rights’ that consstatvnership:
The right to possession
The right of usage

The right to manage the usage
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The right to income obtained from the property

Security from interference with their property rights

The right to transmit their property rights to a succeskohaice

The duty to prevent harm

The liability to execution (property may be seized by the govemhrive the
greater good of society or for the repayment of the owhelnss)

Ownership and possession are two different concepts in propertyhévare often
difficult to separate. This is indicated in the common undersigndf the items of
ownership as ‘possessions’. Ownership of an item often inclugesright to
possession, and for the majority of property items, this posseissevidence enough to
affirm ownership. Such is the case with the purchase of geddas a retailer's
possession is taken by the purchaser as evidence of theirigutbotransfer the
ownership rights. However, ownership does not necessitate posseassiodoes

possession necessitate ownership.

The owner has a greater right to possession than a possessor withm@rship,
characterised by a reversionary right that returns the tigpbbssession to the owner

once the term of possessory rights is fulfilled.

Given that ownership can exist without possession, such as fdutagon of a lease, it
is insufficient to examine property rights in the limited scopeurrent rights being
exercised. Honore (1961) suggests looking towards future land usentmidet greatest
claim to land rights. The permanence of a right to pogses®nstitutes ownership.
Waldron (1986) takes a different approach by looking back to the creatitamaf
rights, and the extent of the rights that had been transfeirédmporary grant of
possession, with the right to possession reverted to the transfienoa given period of

time would constitute a transfer of a right to possession withooe@hip.

4.2.1.2 Leasehold Estates.

A landowner is free to transfer their right to possession tchangerson for exclusive
use of that land, or part of that land for a given period of tithés right is known as a
lease, which is subject to the conditions specified as pantabiease, in return for the

payment of rent (Registrar General Directions 2007).

18



A lessee was not considered to hold a property right, but was amdetract to use the
land in chattel real, until the introduction of the action of epectt in equitable law.
This empowered the courts to allow the recovery of possessaneasedy for a breach
of a lessee’s right. Leasehold estates continue to exist@mlaination of property and

contractual law.

Identifying the characteristics of differing leasehold estas beyond the scope of this
project; however it is important to investigate the methods Facwthey are formed to
distinguish a freehold estate from a leasehold estate, andandetewhen a freehold

landholder is free from any obligations to an existing leaseholde

Leaseholders are under obligation to pay rent to the lessor underrttgeof their lease
and therefore a freehold estate holder may enjoy the correspamglmgo receive

rental payments.

4.2.1.2 Limitations to Use of Land.

Certain statutory rights attached to the ownership of land exisbutieasement. Under
section 177 of theConveyancing Act 1918 landowner has a right to support from
adjacent land. Under section 52 of t&ater Management Act 20@0riparian owner

has the right to take water from a river, estuary or (&dedlman 2007).

The owner of an estate is obliged to neighbours at common law notatoyttong that
would prevent the enjoyment of a like right to their land. Gltians of this nature exist
as a vast array of restrictions on the use of land enforcadgaommon good, created

through a variety of laws in planning, environmental and tamat name but a few.
A landowner is liable for half of what is considered cost tdasonable dividing fence
between adjacent properties. The interested party must meeidditional costs for a

higher quality fence.

The private ownership of land is limited by collective decisionbaimalf of society by

public institutions through zoning laws and other regulations. The afutare not to
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interfere with the greater good of society is an obligation bbynthe landowner to a

corresponding right enjoyed by all people.

An estate holder is also liable to pay various taxes, descharges to the relevant
public or government authority for their use of a public serviceaspart of their

contribution to public works and infrastructure.

These obligations are best identified by reference to the pinsiitutions that are
responsible to enforce them. This is done under section 4.3 of ploid. r&s discussed
previously, professionals outside the traditional legal fraonkwperform the

administration of these obligations. There are a vast numbeswictions that can and

do exist, which makes their administration and thereforéth&ification difficult.

4.2.1.4 Development Rights.

Council is required under thEnvironmental Planning and Assessment Act 1@v9
create and implement Local Environment Plans for the managesheratural and
artificial resources within their municipality. They aresterl with the authority of
regulating the erection and demolition of buildings under the Act. |Ljpaléicies are
also subject to State Planning Policies and Regional Envirorniat@ns maintained by

the Department of Urban Affairs and Planning.

An application for the development of land will be determined undxiose/9C of the
Act. Development is classed out of the ten classificationgdcordance with the
Building Code of AustraliaAn application may be refused or approved with various
conditions of consent. This consent, with a construction certificade cgcupation
certificate will authorise the use, construction and occupatiahadf development in
accordance with the consent. A dissatisfied applicant may lkpgpeshe Land

Environment Court.

The Building Code of Australia sets out performance standardshéoerection of
buildings. Professionals dealing with land development must beeawhrthe
requirements of the code in order to design and maintain suitabiénigsil however it
is not imperative for the average landowner to understand theéfispaetails of

building design or own a copy of the Building Code of Australia.
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Council can approve an existing building without prior consent or onestiséins an
encroachment with the issue of a building certificate. Thismguishes the councils
right to issue an order for the alteration or removal of thatlimgjifor a period of seven
years. A purchaser under a contract of sale or a personhwitartdholders consent may
apply for a building certificate under section 149E of the Environiahd®lanning and
Assessment Act.

Under section 28 of thEnvironmental Planning and Assessment Act liigdnsistent
regulatory instruments including ‘rules, regulations, by-laws..e@agents, covenants
and instruments’ can be overruled in favour of development othepesaissible
under planning legislation. This definition includes easements arghaois, such as a
covenant that prohibits dual-occupancy that could be overridden by pldagisigtion
that allows such a development. Precedence is given oveglite of use that may be
held under the Real Property Act, the Conveyancing Act andaheral law (Hallman
2007) although covenants are given appropriate consideration givemelegance to

neighbourhood amenity.

4.2.2 Native Title.

Native Title is a legal term for traditional ownership afidaand waters in accordance

with their traditions, laws and customs as defined by #ygaliment of Lands (2007).

Prior to the European colonisation of Australia the Aboriginal peogt theditional
ownership of land and waters according to their laws and traditiomsdigcussed
previously all Australian land was vested in the Crown of the Camwvealth under the
misapplication of terra nullius (land of no one). The customsams bf the Aboriginal
people were not recognised until the recent developments underRacal

Discrimination Actl975 and native title legislation.

Prior to theNative Title Act1993 (Cwilth) Aboriginal people in N.S.W. were able to
lodge claims for the right to ownership of vacant Crown land reptired for essential
purposes or for residential land under MW Aboriginal Land Rights At983. These
claims were assessed by the State Government Departmemnids. The right to make
a claim is inconsistent with the existence of freehold tenure
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4.2.3 Possession.

The two essential elements of possession are:
Control and

Intention.

A possessory right is established as soon as a person takessjpossd land and
intends to control it. The right to possession is enforceable agaresyone except
someone with a better right to possession.

The different implications for the possession acquired with coreshthat acquired

without consent of the owner are discussed further.

4.2.3.1 Possession Acquired by Consent.

It is possible for an owner of a tangible thing to transfer thgits to possession to
others. This is the case when a landholder rents their houaetdnant and thus

temporarily forsakes their right to possession for the tdrtiat lease.

The possessor not only holds a possessory right enforceable agamgenevexcept
those with a greater right, but also enjoys the right oftjeat against the owner for
the term of the possession right. The right to possession is hperahanged for the

payment of rent.

Where possession is transferred by consent it is a legéd ¢is¢d is at a minimum a
tenancy at will. The estate created by possession acquiredrisgnt is therefore a
leasehold estate. A tenancy at will is expired after oae ged possession is regarded
as without consent unless the terms of the tenancy are ren@wedse of part of a
parcel of greater than a period of five years is considersabdivision and requires

Council approval.
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4.2.3.2 Possession Acquired without Consent.

Possession without consent from those with immediate right to pmssésscalled
adverse possession. This can occur by the possession of land witholddgeowf the
owner or when the conditions of a lease are breached by the non-payinrent.
Possession must include the exclusion of the owner and canndiebeabie to legal
title.

As discussed previously, possession does not constitute ownership.ehdhere are
provisions in law that allow possession and the right to possessiooamé®wnership

over a specified time period. In N.S.W. this period known adithitation period under

the Limitations Act (NSW) 1968 12 years. The adverse possessor claims ownership

over the former right of ownership by controlling a parcel of lrda period greater
than the limitation period. In N.S.W. this only applies for whedtates. The adverse
possessor is said to have greater right to the possession of lanthehrmer right
holder and is entitled to the ownership of the estate.

The limitation period also bars trustees dispossessed of theiatahohortgagers from

recovery of interest after a period of twelve years ftbenlast payment.

4.2.4 Equitable Rights.

Equitable law has developed as a complex branch of English lparase to common
law, for the purpose of addressing situations that had no reatezymmon law. The
most significant equitable rights to exist today (apart from gages and restrictive
covenants discussed elsewhere) include:
Trusts: where an interest is held for the benefit of another.n@wmlaw
recognises the legal estate of the trustee whereas equablrecognises the
interest of the beneficiary.
Doctrine of part performance: such as under a contract fer @&r to the

transfer of title. ‘Equity regards as done what ought to be d@&nust 1988)

Deeds or registration are only required for the creation ol l@goperty rights.
Equitable property rights and personal rights do not necessayilyeghe same degree

of formality as legal rights. In fact, a failed attempftcteate a legal right can instead
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create an equitable or personal right. Where the regstrafi a right is required to

obtain a legal right, the unregistered version may casatxjuitable property right.

Where the merits of a conflicting legal and equitable intexesequal the legal interest
will prevail. Therefore an equitable right will be extinguistgcthe bona fide purchase

of a conflicting legal interest.

4.2.5 Security Rights.

The transaction that makes real property a security righth&repayment of a debt is
called a mortgage. The mortgagor borrows money from the modgagker contract to
pay the money back with interest. As security the mortgage®ves an interest in the
land to recover any losses if the mortgagor defaults on tlaymegnt of the loan. The

mortgagor is entitled to title or at least possessidhefand.

Mortgages exist today as a combination of common law, equity @mgactual law.
Remedies available to the mortgagee on permanent default oapdngments of the
loan include:

Retention of estate under common law

Take possession and lease it for rent

Sell the land, subdivide, create easements, restrictwenants or dedicate

roads

Foreclosure (take estate in exchange for debt settlement)

A mortgagee or mortgagor may transfer their rights to othdre,will then take on the
role as either mortgagee or mortgagor. When a mortgagollirsgvéeind able to pay they
enjoy an equity of redemption, meaning that they may retainitle to the land even

upon a lateness of repayment.

4.2.6 Shared Rights.

The shared right to a given land right can exist under joint tenuges denure in
common. An estate under shared ownership enjoys the same bundihtefas an
estate under single ownership except that it is vested in thare one party. The

method for creating and identifying shared rights is the sambaa®t single rights.
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The character of shared rights, other than those that are@oteownership discussed
under the heading of estates, are therefore deemed to beainteie the objectives of

this project.

Mention of these shared rights is made here to demonstrateotbatnership can exist
for completeness of our listing of possible RORs that can existaoparcel of land.
What is more relevant to the cause of this study is to congideobligations on a

landowner in estate of a parcel in Strata or Community agléollows.

4.2.6.1 Strata/Community Title.

Land can be subdivided into smaller strata lots and common property thec®rata
Schemes (Freehold Development) 2273. An owner of an estate in a strata lot enjoys
the same rights as discussed under section 4.2.1. The méwentt relevant to this
project between an estate in a complete parcel and thastodta lot is that there are
obligations to the body corporate as a shareholder in the common pragertpody
corporate controls the use of common property through by-laws andctakebutions

for the work through the authority given under thgata Schemes Management Act

1996. Any dealings in a lot will also affect the owner’s sfiarcommon property.

Similarly, land can be subdivided under ttemmunity Land Management A®Q89 to
form individual private lots and association property of which eaclatarilot owner
holds an interest as a tenant in common. As with property undetréta scheme,
proprietors of a lot have obligations under the Act of compliavitte the by-laws set

out in the management plan and the benefits and liabgitisgg from these by-laws.

An appropriate easement for support or shelter in favour of the twelpand/or the
whole building is automatically created under tlstrata Schemes (Freehold
Development) 1978r theStrata Schemes (Leasehold Development) Act.1986

A scheme for managing stratum lots (defined by spatial refenacluding heights with
relation to Australian Height Datum) under a building managemtaiersent is
provided for under Division 3B of Part 23 of t@enveyancing Act 1919 he building
management statement may be registered with the plan of sumdief a building with

the Department of Lands and is legally binding on all subsequatirstiot owners.
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4.2.7 Non-Possessory Rights.

In order to maintain a manageable scope of property rights the emartgluctant to
accept any additional categories of rights beyond those thdt &kisrefore a very
specific list of non-possessory rights can be found in most leg@l inentioning profits
a prendre, easements, restrictive covenants, and severag@hpings such as mineral
rights and riparian rights to water. This study has also incladéats such as heritage
rights and environmental rights under the broad category of non-pogseghts. It is
evident that this category is currently stretched and tisesey number of possibilities

that can exist in a continually evolving human-land environment.

Non-possessory rights are limited to those that are vestsifisally in a particular
parcel of land, rather than rights that may affect land lruv@sted in a person or group

of people. These personal rights or licenses are discussieer funder section 4.2.8.

4.2.7.1 Profits a Prendre.

A profits a prendre allows the removal of a natural producéefand such as timer,
soil or gravel without giving the right holder a possessomytrig any part of the land.
A profit a prendre does not go beyond the right to take from the landwtiiah

naturally occurs. Therefore the right to enter the servient @ cultivate and to harvest

a crop is not contained within the limitations of profits a prendre

4.2.7.2 Forestry Rights.

The Conveyancing Act 191®as amended in 1988 to allow for the plantation of trees to
exist as a profits a prendre and further in 1998 byGhebon Rights Legislation
Amendment Act 198® allow the ownership of trees on land to exist under a fgrest
covenant, where removal was subject to the covenant and alloviexh caghts trading

for the investment in new forests in return for the right teenzarbon emissions under
the Kyoto Protocol of 1990. Such an interest consists of the legalnercial or any
other benefit arising from the carbon sequestration (the procegkitly a tree removes
carbon dioxide from the atmosphere) of any existing or future forest thposubject

land.
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Forestry rights include the right to enter land to estahbiisintain and harvest a crop of
trees and construct or to use any buildings, works or facilisiesay be necessary or to
a carbon sequestration right. The particulars of the right beilldetailed within the

instrument creating the registered covenant.

A plantation for the production of timber must be authorised by Ministethe
Department of Natural Resources under P@ntation and Reafforestation Act 1999.
An applicant is required to demonstrate compliance with tlggin@ments of the
Plantations and Reafforestation Code made under the Act. Theotdps application
will be forwarded to the local council, to the adjoining landholdexs @ any other
person required under the Code to be given notice. The minister reaynake a
determination or refer the application to other relevant autk®ri® public register of
these authorities are maintained by the Minister and seaectrabligh the Department
of Lands website. Upon approval by the Minister written noticet rhesgiven to the

local council.

Contributions for regional transport infrastructure are levied omeosv of timber
plantations. Regional committees that are established underAthe manage

contribution plans with contributions being paid to the relevarat lagthorities.

4.2.7.3 Easements.

An easement, as opposed to profits a prendre, is a right annexed degpiuto land
giving another the right of use without the right to take anyhef natural produce.
Normal easements involve a dominant and servient tenemenas@ments in gross are
granted without a dominant tenement but may benefit only a stattitingrity or the
Crown. They can be positive giving the owner of the dominant tenethe right to do
something on the servient tenement, or negative giving the roefnthe dominant
tenement the right to restrict the use of the servient temerfilee negative easement is
restricted to light, air and support given the more appropriate sneimegative

restrictions through restrictive covenants.

Common easements include provision for infrastructure, serviGEsess,
encroachment, storage, mining operations or support. dreveyancing Act 1919,
among other relevant Acts set out the terms for specifieneaxsts known as short
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forms of easement. Mention of any of the particular terms aschight of carriage
way’ in the instrument creating an easement will incur the redgih terms set out in the
relevant Act. The Land and Environment Court underBheroachment of Buildings
Act 1922can determine easements for encroachment, the removadé grahting of
relief. The right to develop land or the right to plant and harvest i®rakyhe
capabilities of an easement and must be created by a greatest such as a grant of

estate in fee simple or a lease.

The enjoyment of an easement will normally entail necessziyities for the upkeep
of that easement. These include any right to enter or peremain works on the
servient tenement such maintaining the integrity of a wahirasement for support or
a pipe in a drainage easement. These ancillary rights atitaflyaexist with the
creation of an easement, unless the terms of those rightpecdically stated in the

instrument creating the easement.

The grantor is under no obligation to make good their land for the reajdyof the
easement unless bound by a positive covenant, but rather the gsantgmonsible and
liable for the maintenance, additions and repairs. Where sepegglle enjoy the
easement, the obligation to the upkeep of that easement onssiuecewners is

whether or not it is considered to be an integral part ofakereent.

A contract to grant an easement creates an equitable interds land that can be
protected by caveat, and the courts may act to order a sppeifiormance of the
contract. An equitable interest founded solely on the actions of panagsalso be

recognised by the courts.

The Minister for Lands may construct water, sewerage and deaimatks under the
Public Works Act 191and Local Government Act 1993vith the land, works and
easements vested in the council. An application may also be makle Minister for
the licence to construct any major pipeline under Rifgelines Act 1967with any
appropriate resumptions made and easements created anceredgistith the

Department of Lands.
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4.2.7.4 Covenants.

Covenants are agreements between parties that obligatedewlzer to either do
something (positive covenant) or not do something (restrictivenaous). Covenants
are created for the protection of the amenity to land by binding gukselandowners
to the terms of the covenant. The land to benefit must be nélae taurdened land to
form a valid covenant. Remedy for any breach of a covenant mhadéneither an
injunction on use or to be rewarded damages. Like easements misvalfso enjoy
ancillary rights necessary for the enjoyment of the covesactt as right of entry for

maintenance or repair.

Covenants are frequently created in favour of public authoriiexrder to maintain
control over the subject land for their required purposes. Agresniending the
landowner to specific performance can be recorded as a covamdenrt theNational
Parks and Wildlife Act 1974the Native Vegetation Conservation Act 199Fe
Heritage Act 1997 the Contaminated Land Management Act 1997d theCrown
Lands Act 1989

4.2.7.5 Mineral Rights.

Most estates do not include the valuable minerals withirgtbend. The right to the
minerals will firstly depend on the rights stipulated upon tinel lgrant, which in turn
depends on the established legal practices of the timenth&drtd parcel was alienated
from the Crown and the nature of the alienation. Several ha¥s been enacted and
repealed concerning mineral rights and therefore the grant of ahingints between
differing land parcels will vary. To determine what mineigihts were transferred upon
the grant of land it is necessary to investigate the terrteatlevant Crown Lands Act

in force at the time.

Gold and silver have generally been removed from the estateramdsarved for the
Crown since the first express reservation in 1828. Likewisewaalmostly reserved
since 1850 and then completely reserved since the introductitie Gbal Acquisition

Act 1981 ,although for a brief period between 1990 and 1998, under section 5 of the
Coal Ownership (Restitution) Act 1980person could make a claim for the re-grant of
coal under the 1981 Act that was found outside a colliery holding. \Réi®&s in
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accordance with specific lists of statutorily defined milserar the collective

reservation of ‘all minerals’ have been enforced undeiowvarActs since 1861. All

petroleum, helium and carbon dioxide was reserved to the Crowrndieggmrmof the

Crown Grant under théetroleum (Onshore) Act 1992l prescribed substances

including uranium, thorium and any other substance capable of enemdycpon is

vested in the Commonwealth Government underAtamic Energy Act 1953 and
vested in the Aboriginal Land Council by tAboriginal Land Rights Act 1988cludes

all minerals other than gold, silver, coal and petroleum.

Mining and exploration is performed onshore in N.S.W. utigeMining Act 1992nd

the Petroleum (Onshore) Act 199%everal forms of title are administered under these

Acts being:

Exploration License for the exploration over State lands with trentioh to
assess for potential mine sites or extend existing sitesnfiaixanum period of 5
years.

Exploration License Renewals for extensions on the period stipulatdte in
above license.

Assessment Lease where a proposed mining project is found to balbietbut
a future potential may exist, or an extension of an existing nease
application is impractical.

Mining Lease and Mining Leases for Mining Purposes.

Mineral Claim for small-scale operations of an area edqoabr less than 2
hectares, outside specified mineral claims districts.

Opal Prospecting Licence

Petroleum Exploration Licenses

Mining title-holders are not entitled to carry out works on land witllo@tappropriate

lease, access and compensation arrangements with the lan@maldenants (including

land under Native Title). An arbitrator can be summoned to deterran access

arrangement where one cannot be made.

Title-holders are required to lodge a security deposit to coweobligations under the

relevant Act including protection and required buffer distances famy houses,

gardens and improvements, rehabilitation. A landholder may digj¢he granting of a

mining lease on the basis that land is agricultural land or hdlsraof valuable work
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or structure. A mining lease generally cannot be granted wittexglopment consent
from the local council or State Minister under tBmvironmental Planning and
Assessment Act 197%n applicant for a mineral title is required to inform the

landholder prior to application.

The exception to the abovementioned mining titles is for tmengiof minerals that are
privately owned. An owner or person permitted by an owner may mipeospect for
those minerals in compliance with the Mining Act and assatiagulations. Notice of
intention to mine must be given to the Director General oDipartment of Mineral
Resources along with a security deposit to fulfil the obligationder the Act.
Application for a development consent my also be needed from thleclmencil along
with all the required documents. Any mining operations would aésaelguired to

observe the provisions of tihdines Inspection Ac901 andGeneral Rule 20Q0

Any extraction of materials is subject to a royalty payabléhe crown in accordance

with the rate prescribed in the regulations associatedthgtinelevant Act.

4.2.7.6 Riparian Rights to Water.

At common law an owner of land has rights in relation to the waftem abutting
stream including the right to non-interference with the steemaatural flow and the use
of water for all domestic and ordinary purposes. These rightsoaederably limited

by theWater Management Act 20@Did other Acts specific to certain water bodies such
as theNew South Wales-Queensland Border Rivers Act.1947

The Water Management Act provides for the management otdbesSwater resources
through the gazetted State Water Management Outcomes BEgpte€3 part 1 sets out

landholder water rights.

A landowner or occupier is entitled to construct and use a wapglyswork to take
water from any river, estuary or lake to which the landff@gage or from an aquifer
underlying the land without an access license or approval fquuipose of domestic

consumption and stock watering.
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A landowner or occupier within a harvestable rights area iseshtitl construct and use
a dam without an access license or approval to capture and sttwelQp6 average
rainwater runoff for that property to use in accordance with thesbtable rights order

for the area.

A native titleholder is entitled to take and use water withautaacess license or

approval for the enjoyment of the native title rights.

A water access license entitles a holder to a certaire Sffawater within a specific
water source, drawn from a certain location, at cerimias and via a certain method of
extraction. The Minister will give notice of the detened amount of water available.
There are generally no new access licenses being granted heitlintention to

encourage the trade of existing licenses.

A water access license may be used as security for aAczaveat may also be lodged
against a license to prevent the registration of any confljétiterest. An access license
may also be under a lease type arrangement called a ‘emsfar for a period of no
greater than 6 months. A license may also be consolidatediboliveled by the
cancellation of the previous licenses and registration of the lieences of equal
summed value as the first subject to the approval of tmestdr. Any rights such as a
security interest created under the forMéater Act 1912re regarded as an equivalent

interest under the new Act.

It is permissible to construct a bank to protect land on the sideieér from flooding;
however it is not permissible to obstruct the flow of theminncluding the flow of

natural flood channels or do such a thing that would cause floodimgtioes property.

Any land with a slope greater than 18 degrees from horizantaifuated in or within
20 metres of the bed or bank of any part of a river or lake oy likebe affected by soll
erosion can be deemed by the Minister as State protected land heddative
Vegetation Conservation Act 1997

Protected land under thHeivers and Foreshores Improvement Act 18%8udes land
that is the bank, shore or bed, or within 40 metres from the bastloog of a river, lake

into or from which a river flows, coastal lake or lagoon includamg channel to the
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sea. No excavation can be made on protected land without a peranitedbfrom the
Minister of Ports where the bed of water is vested inNagerways Authority or a Port
Corporation, or from the Minister for Public Works for other tidedters, or the

Ministerial Corporation in any other case.

Local councils assess development under section 79C dErntieonmental Planning
and Assessment Act 199 achieve a balance between allowing development while
minimising impacts such as those on water environments. Furtegictiens on
development are given under t@eastal Protection Act 1978nd State Environmental
Planning Policies No.14 (Coastal Wetlands) and No.26 (LittaaaifBrests).

Catchment Management Committees and Trusts managing catchreas by funding
from levy rates on land in their areas are set up and coordimatibe State Catchment

Management Co-ordinating Committee underGaéchment Management Act 1989

It is an offence to discharge waste or pollutants into wakternsever the Environment
Protection Authority may regulate an activity that pollutesewgaby license under the

Protection of the Environment Operations Act 1997

4.2.7.7 Drainage Rights.

A number of rights and corresponding obligations with regard to draitomgnwater
exist at common law. Surface water is regarded diffgrenthatural watercourses for

which riparian rights exist.

The higher proprietor is not liable for the natural surface flowtofmwater onto the
lower proprietor, however they may be found liable if they causédw of stormwater
to be more concentrated at a certain point. They are also ohiigedimtain pipes for
the protection of neighbouring property. They are not liable if theade is regarded as

reasonably unforeseeable.
The lower proprietor may construct barriers to the flow to prdtesit land, but not

with the intention to harm the higher proprietors land or to cause urah#fiows to

affect a third property.
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In order to protect lower proprietors and natural environments freoeseive or
concentrated flows, drainage factors play an important role imdékermination of a
development proposal under tBavironmental Planning and Assessment Act 1989
such, councils may make orders with regard to inadequate draoragkainage

easements.

4.2.7.8 Contaminated Land.

Development rights are further restricted on land subject to arassdting in the
contamination of the land. Contamination is the existence of atasges at a
concentration harmful to human or environmental health. A procgsis\estigating
and remediation of land subject to contamination is set out uhdeContaminated

Land Management Act 1997

The Environmental Protection Agency is responsible for the assess of
contaminated land and the implementation of a scheme to mamagliminate

contaminants to minimise any associated hazard.

The Environmental Protection Agency can declare land to be adration site by
written notice to the appropriate person or public authority, remuai person to take
steps towards remediation within a reasonable time frame.

It is the responsibility of the contaminator to finance the chat®n of the land,
however if that person cannot be found, then the responsibility paay on to the

current owner.

4.2.7.9 Environmental Rights.

A landowner is limited with regard to their use of land te terms of the Local
Environment Plan and other planning instruments of the local council uhder

Environmental Planning and Assessment Act 1979

The Act requires that in terms of threatened specidlmaf and fauna that the critical
habitats are recorded in the Local Environment Plan. Developapgtications are

determined with regard to the impacts on the species, populatimhdabitats in
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fulfilment of the requirements of thEhreatened Species Conservation Act 199%s
Act provides for the protection of all endangered and vulneralgleiesp of animals,
plants and birds are which are listed within Schedules 1 and 2. Apgrowa the
Director-General of National Parks or the Minister of Urbafa#é and Planning may

be required for any development likely to impact on a lispeties.

The Director-General of National Parks may make a stop workr,oedger into
agreements with public authorities or require the implementafisnstainable farming

practices to prevent harm to the habitat or species liste

Council is required under thieocal Government Act 199® include the details of
methods to protect environmentally sensitive areas and to proewitgical

sustainability in each draft management plan

Landholders hold obligations under thiative Vegetation Conservation Act 1987
preserve the native environment. Any clearing of native veget&i@ubject to the
requirements specified in the Local Environment Plan and requil@sconsent from
the local council. Approval may also be necessary from the MmiState protected
land (as described in section 4.2.7.6) must not be cleared d@rcaptordance with
development consent. Clearing for bush fire, clearing of noxious veeetbarvesting

in accredited timber plantations are excluded from the Act.

Regional management plans operating under the Native Vegetatnservation Act
prevail over any other environmental planning instrument in the @we of any

inconsistency.

The Director General of the Department of Environment and @eatgen may create a
native vegetation code of practice by which a landowner car olaive vegetation

without approval unless that land is protected.

A landowner may enter into an agreement with the Director-@eonéthe Department
of Environment and Conservation for the conservation of the land. Swadresment is
registered as an encumbrance on the land in the registerl2epaetment of Lands and

is binding on all subsequent owners.
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Clause 8 of the Model Provisions to the Environmental Planning aseséisent Act
also permit council to make a Tree Preservation Order wirielients any removal,

injury or lopping of any tree within the council kept Registehuiitt prior consent.

Under theNoxious Weeds Act 199Be Minister can issue an order to a private
landowner to control or eradicate a noxious weed found on their propertyeifoore
an occupier of land must notify the local authority within threesdagm when they

become aware of a notifiable weed as defined by the Act.

The National Parks and Wildlife Service administer the cmasien of nature,
culturally valuable objects, places and features, natural anarajutteritage and land
management under thiational Parks and Wildlife Act 1974Jnder the Act the
Governor may reserve land for National Park, a historicaiBtate conservation area, a
regional park, a karst conservation reserve, a nature reseaveAboriginal area. Upon
reservation of the area the land described becomes Crown landedmétidn or

vesting in the land is revoked.

Detrimental activities as defined by tieotection of the Environment Act 19@re
generally acts that will cause pollution. In this Act atlople seeking to perform an
activity that would cause harm to any natural or human environmeoibliged to
minimise that impact. Any environmentally relevant activitiyf require approval in the
form of an environment protection licence by the Environmental Prateétgency

established under the Act.

Recent global interest in environmental issues has led toatienal summits such as
the Rio Earth Summit and the creation of international environinkamtasuch as the
Kyoto Protocol for the unified world movement towards environmentaasability.
Such laws will continue to drive Commonwealth law towards makingaheholder

more accountable for their use of natural resources.

4.2.7.10 Agreements under the Nature Conservation Trust AQ0O1.

Under the abovementioned Act the Nature Conservation Trust of Sémith Wales
protects private land of high natural conservation value througleretibhe revolving

funds or covenanting programs. The revolving fund program allows tls to

36



purchase land of high conservation value for the resale to agtaradowner under a
covenant to protect the natural environment. The funds obtained ézaterare then
used to finance the next purchase. The covenant is registered tamdowner’s title
with the Trust as a body corporate and is therefore binding onubBequent
landowners.

Furthermore a private landowner along with all parties holding @messtt in the land
can enter into a conservation agreement with the Trust to pecentain works through
the stewardship program for the conservation of the natural envinbnared

biodiversity on the property. Landowners are assisted in comphaiticex negotiated
contract for performance of such activities as fencing, readge, weeds and feral

species control.

4.2.7.11 Heritage Rights.

A property is protected as a legal heritage item if ilisged as an item of heritage
significance under a variety of Acts including but not limited e Environmental
Planning and Assessment Act 19FA@ritage Act 1977r the Environment Protection

and Biodiversity Conservation Act 1999.

A listing on one of these registers means that the progedgemed as significant to
society for the enriching of the understanding of history and is pectegjainst any
disturbance. A property holder of a heritage item is under oldigat not damage, to
maintain and possibly improve heritage items in accordance twithstorical, cultural

or social significance. Any significant works will need prippeoval from the Heritage
Council as a referral agency of the Local Authority. Large ltiesaare given for any
damage caused to a heritage item. Reduced land tax and Couscigratgs and funds

are also available to assist the owner in the managevhariteritage-listed property.

The owner of any item listed on the State Heritage Regiateenter into an agreement
with the Minister under thEleritage Act 1977or the conservation, management or
restoration of the item, restrictions on or the requiremehany works on the item, any
exemptions to specified activities, details of any fundingplied by the Minister and
any repayment requirements, pubic access to and appreciatienitm, permissible

admission fees and any other requirement for the conservatibe béritage item.
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Such an agreement is defined in terms of time, beginning and eaditige dates
specified in the agreement and is registrable with the ffrapat of Lands. Agreements

are subject to change upon formation of a subsequent agreertetiteMinister.

4.2.7.12 Marine Parks.

Marine Parks areas are proclaimed over the sea and wat@stgoktidal influences
and land adjacent to such waters undeMhaene Parks Act 1997or the protection of
marine biological diversity and marine habitats. When a Mapark is established, the
ownership and tenure of adjacent lands will not change although any Emdlluseed
prior approval from the local council, the Director-General tbé Premier’s
Department, the Director of NSW Fisheries and the Directore@e of National Parks
and Wildlife.

4.2 .8 Licence.

A licence is generally a personal right to do what is ottsvwdeemed as unlawful.
Licences may give a person permission to use another land, hotheveright is
usually a contractual agreement between people rather thigitarr the land. A
license is not transferable or binding on successors of titléicehsor is obliged
however to compensate for any breach of a license. Licempesate under the
principles of contractual law rather than property law, withi@imite number of

agreements possible (Chambers 2001).

There may be instances however where licence can be couplednwiitheeest that
establishes a property right. This right is irrevocable asigaable (Hallman 2007).

This occurs without a clearly established place in propenty la

Where an easement is created that does not comply with dileréeiirements then it

becomes a license, which is not binding on subsequent owners.

It has been determined therefore that it is impossible to ideattifyersonal rights to
land that may exist. For the sake of this project sombeotlearly defined licences are

discussed below, however no claim of completeness can be made.
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4.2.8.1 Water Access License.

At common law the estate holder does not own water thatikabie on their estate.
Under theWater Management Act 20Gih estate holder does enjoy some rights to
water, however Water Access Licenses are granted foerttidement to a share of
water from a given water source. Entitlements under thihae¢ been discussed under
section 4.2.7.6.

4.2 .8.2 Environment Protection License

Any person responsible for the emission of any pollution is goilgn offence under
the Protection of the Environment Operations Act 19Bi7e introduction of
environment protection licenses allows a person to contributgtad amount of
pollution emission as specified in the license. Animal aadtRicenses also allow a
license holder to keep protected animals and plants undiiatienal Parks and
Wildlife Act 1974 Regulatory authorities are responsible for keeping a registdlr
licenses and the conditions of each license.

A list of all premises based activities that requireerise under the Protection of the

Environment Operations Act is given in Appendix B.

4.2.8.3 Crown Land Licence.

A Crown land license is an agreement by contract that allgwess®on to occupy and
use Crown land for a specific purpose. It does not grant ataghé land, nor does it
grant exclusive possession of the land and as such may pamnchiise by others.
Occupation of such land does not transfer to a possessoryoritet ftand after any
length of time. Such a right will not interfere with a tnetd estate as the Crown is
contractually bound to not grant freehold, as it will confliith the interest held in the

Crown lease.

4.2.8.4 Conservation Agreements.

Under theNational Parks and Wildlife Act 197&h owner of land may enter into a

conservation agreement by written consent with the Nature Gatise Trust of New
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South Wales binding the owner to terms for the protection of theat&nvironment of
the subject land. Such agreements can restrict or requiaéncese or activity on the
land, obligate the owner to certain costs involved, set ouethes of use of any
provided funds, any other matter relating to the conservatient@mncement of the
area, any obligations on the Minister to provide financial tssig, technical advice or

specified activities.

Similarly a landowner can enter a property agreement undélaiee Vegetation
Conservation Act 199with the Director-General of the Department of Landsher t
Nature Conservation Trust of New South Wales to conserve andjena@getation on

the subject land.

Neither conservation agreement nor property agreement cafebtedfwithout the
written consent of all owners. Nor do they bind any subseqaedolwners to the terms
of such agreements. Therefore it is determined that a landevilheot need to

perform any specific search to discover any relevant congsmna property

agreements.

4.2.8.5 Access to Neighbouring Land.

A person may apply to the courts to gain permission undekdbess to Neighbouring
Land Act 2000or the access to adjoining or adjacent land subject toothgitons
stipulated in section 20 of the Act and by the court, toyaaut work on utility services
or carry out work on their own land. 21 days notice must be govére owner of the
land being accessed, any person entitled to the use oflityeantanyone that will be

affected by the order.

An order will only bind the people party to the proceedings andgaogessor of title.

The order is not expressly bound to any person independent of thedingsee
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4.3 Identification of RORs.

Land rights are typically grouped with reference to the publiadeynts authorised to
administer them. A typology for the identification of RORs besn compiled

accordingly.

4.3.1 Department of Lands.

A brief history of land tenure is given on the N.S.W. Departnoéritands website.
Following the settlement of Australia the Surveyor Generafiseivas established to
administer the lands vested in the Crown. The Departmdrarais and Public Works
(now the Department of Lands) was established in 1856 to managepneding duties
of the Surveyor’s General’s office. Given the first Staiedl records were documented
by the Department of Lands, they have continued as the ‘guardiani lainc
information in NSW’ (Department of Lands 2007).

Of particular importance to this project is the Land and Propeftyrmation (LPI)

Division of the Department of Lands that is responsible for tbeigion of information
relating to existing land rights including land title registrati property information,
valuation, surveying and mapping. There is a limitation onype of rights that are
documented within the Department of Lands as discussed further inedezlé¢vant
headings, so the self-professed title of guardianslioand information in N.S.W. is
somewhat misleading. Specific details relating to landholdéghts to estate

nonethelesare documented within the LPI.

In N.S.W. there are two systems used for the conveyancifrgatiold estates. These
are known as Old System and Torrens Title. Old system isma &rtransferring
property rights by written deed inherited from English law. @sr system was
introduced in N.S.W. under thReal Property Actl863 to rectify some problems
associated with Old System. Both systems continue to cobrisgver a process of
conversion to Torrens system has occurred since its introductioa \gdhl of eventual

elimination of the deeds registration system.
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4.3.1.1 Land Grant.

An estate is created by the alienation of a defined pafdahd by the Crown. Up until

1 October 1981 the Crown would transfer private ownership in the forsmGiwn
grant. With the introduction of thReal Property (Crown Land Titles) Amendment Act
1980 it was possible to create an ordinary folio under the TorrelesREgister for any
unalienated Crown land or any Crown land holdings for which a Ceréfafatitle was

issued under the ‘State of New South Wales'.

Details of the specific rights granted by the Crown in thatesare notified on the
Certificate of Title or on the Crown grant. Once an estateeigted the owner is free to

transfer their rights, which include the conditions of the grant.

4.3.1.2 Old System.

Old system operates in accordance with the En@tsitue of Fraud4677 and under
the Conveyancing Acl1919, where a deed is a written document that must bedsigne
sealed and delivered before it achieves its legal recognltiothe deeds system, the
transfer of the property right occurs by the deed itself. A vendder the contract to
acquire title to an estate or other interest was requiredtader sufficient evidence for
proof of title. Good title depended not only on the deed of conveyanaddoubn the
chain of predecessor’s title. A total search of all deedk tezathe Crown grant was not
required under th€onveyancing Act919 but was only required up to a relevant link
greater than thirty years old. Land was also subject to chauggde the chain of title

such as realignment of roads.

Under the Registration of Deeds Acl825 a system for registering deeds was
established by the Department of Lands called the Genemgikt®e of Deeds. It
contains common law deeds for land transactions and incorpora&eedtster of
Causes Writs and Orders, Bills of Sale, Register ouResions, Powers of Attorney
and other land related deeds. This was introduced to improve itieref§ of searching
the chain of deeds. It is used as a means of protecting arsiritetand against bona
fide purchasers. Under section 184G of @mnveyancing Ac1919 order of priority
will only determine priority if the deed is made ‘bona fide, afod valuable

consideration’. Therefore donees of a gift cannot receive priavtgr an older
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unregistered interest. Registration acts as a defence to thlabvadequate care was
taken to protect that right and that it should not be postponeddaficting right that

was obtained without notice of the registered right.

4.3.1.3 Torrens System.

The Torrens Title Register was introduced in 1863 to addresséffeciencies of the
old deeds system. Under Torrens Title an interest is cregoed registration of that
interest, thus creating good title available on public recoedid®ered interests in land
hold priority over any unregistered interest and earlier magish holds priority over a
later registration of a conflicting interest. The intentminthe Torrens system is to
create indefeasibility of title with remedy available foygerson suffering loss due to

its administration.

Under the Torrens system the Registrar creates a foli@hwdantains the documents
and records relating to that land. Each registered docusegiten a distinct reference
number and recorded in that folio. A Certificate of Titlecieated that identifies the
dimensions of the parcel of land with reference to a plan or sutiveyestate granted
and the people to whom it was granted. It also contains thelsdefaregistrable
encumbrances on the land such as mortgages, leases and eaddpmntegistration
of a transfer of the land a new Certificate of Tideproduced and replaces the former

Certificate of Title.

Where title to Torrens Land is noted as ‘qualified’ on the Cedtié of Title, it may
occur that an unregistered instrument can defeat the titl¢hisncircumstance the
conversion of land from OIld System to Torrens Title has besmfonmed by the
Registrar General without the performance of normal procedafea Primary
Application to determine that the current owner holds good Titlerefore no guarantee
is given that all deeds that may affect that parcekHaeen identified. Qualified title
will expire after 6 years if a person has become a regteroprietor under a transfer

for value and without fraud, or otherwise after 12 years.

For Torrens land the existence of a right in land is noted ondhédi€ate of Title. For
Old System land the right to land can be found by a thoroughhs#@aough the chain
of deed supplied by the vendor and also registered in the Gened$ Begister. No
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assurance can be given without a thorough search of the chaile,canitl even then

certainty cannot be achieved.

The Certificate of Title will also note any conditions as te ti&t exist over the parcel
of land that were created upon grant from the Crown. The grantesudosequent
tenants are bound by these conditions, unless it can be proven in af tawrthat they
are not authorised by statute and are then held to be nulbahd v

4.3.1.4 Freehold Estate.

Legal estates in freehold can only be created by registrander theReal Property Act
1900, or deed under tl@@onveyancing Act919. Identification involves the appropriate
search of the property folio or of the chain of title as dbedriin sections 4.3.1.2 and
4.3.1.3 of this report. The methods for investigating the existehsbared rights are

the same methods utilised to identify singularly held rights.

4.3.1.5 Leasehold Estate.

Legal leasehold estates greater than a period of three gaa only be created by
registration under th&®eal Property Actl900, or deed under théonveyancing Act
1919. Short term leases for a period less than three years camegidtered but can be

created by deed, under contract or even under informal arrangements

A categorisation system for grouping registrable leasespisea by the Department of
Lands in accordance with the different plan types required toedifenland or premises
being leased as follows:

General purpose leases

Caravan parks and mobile home estates

Lease of airport sites

Lease of additional common property (strata schemes)

Lease of additional association land (community schemes)

Telecommunication sites

Agricultural leases

Forestry leases

Leases affecting roads
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Leases affecting crown land

Lord Howe Island leases

Registration of leases with the Department of Lands is owipalsory, however ‘an
unregistered lease, excluding the short term residential or eoriahlease prepared
underthe Landlord and Tenants Act 18%%as no guarantee of its standing at law’
(Registrar General Directions 2007). Despite the inabilityetpister short-term leases
they are given special priority because they were exemptommon law from

registration.

Identification involves the appropriate search of the property ¢olaf the chain of title
as described in sections 4.3.1.2 and 4.3.1.3 of this repomeAtoned above however
a lease of less than three years is not registrable antlesedgentification by other

means, which may include consulting current tenants or tistesgd proprietor.

4.3.1.6 Possessory Title.

Possession adverse to the true owner can be brought undéeahProperty Aci900
after the limitation period by possessory title. This titdes the true owner from taking
action against the possessor. Possessory title is recognise@mpication is made at
the Department of Lands, the true title of the parcelstablished, adverse possession
for the duration of the limitation period is proven and possesilarystregistered in the

folio for the land parcel.

Prior to application for possessory title, a possessory rigitexest if the limitation
period has lapsed although no formal claim has been lodged. Thewanylyof
establishing any possible right to adverse possession is by idegtifhe occupant of

the land, the duration of this possession and whether consergdragranted.
4.3.1.7 Equitable Interests.
Many equitable interests in land are not accepted for registrati a deeds registration

system registration merely protects an equitable integsshst a bona fide purchaser.

Priority is predominately given between registrable interbstsregistration does not
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extinguish an unregistered interest. Such a system of unpredigtabiinsurprisingly

inefficient and lacks surety.

Most equitable interests are not registrable in the Torregistee, and to protect the
indefeasibility of title, are defeated by a conflicting résyied right. Unregistered
interests can be protected by caveats which act as warhatgsnt unregistered interest
exists and prevents the registration of a later conflictireyéist. Caveats are included in

the folio and noted on the Cetrtificate of Title.

4.3.1.8 Security Rights.

Land in old system under tl@@onveyancing Act919 will recognise mortgages by deed
in the same way as any other land dealing as described albwvendrtgage will most
probably be registered in the General Register of Deeds ¢finctarge investments

made by both parties, although mortgages can exist outsidegilter.

Torrens mortgages operate as a charge on the land, in that hmBeat Property Act
1900 the mortgagee does not hold title to land, but rather is naiifi¢de Certificate of
Title as being an encumbrance on the land. The Act also prowvidésef mortgagees
right to realise the land following default of the repaymenthef loan. A mortgagee
will hold the Certificate of Title until the loan is settlamlhold some security over any

dealings with the property.

4.3.1.9 Shared Rights.

Co-ownership to a whole land parcel is created and ideniifidte same manner as an

estate to a single landholder and is not discussed further.

The by-laws associated with the management of strata hotse tcontained within the
management plan for association property in community title andbthigling
management statement are registered within the folios and ootdtwe Certificate of
Title of both the private lots and the common lot. The common projgegtyen its own
unique identification number and folio by the Department of Lands wighrelevant

dealings registered within.
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4.3.1.10 Non-Possessory Rights.

Legally defined non-possessory rights such as profits a prendsemeats and
restrictive covenants are registrable with the Departroéhiands and created under
section 88 of theConveyancing Act 1919uch registered legal interests will take
priority over conflicting informal or equitable arrangementsbana fide purchase of
land will extinguish any covenant that may exist. Easementslawérthat is not under
the Real Property Act 190Guch as Crown land, can also be created by notification in
the gazette; however this is not the method used for a partekbbld land. A re-grant

of coal under theCoal Ownership (Restitution) Act 1994ill be registered by the

creation of a folio on the register.

Covenants benefiting the National Conservation Trust of N.S:&\alao registered.

4.3.1.11 Heritage Agreements.

Heritage agreements can be registered under the TorrenseRémgyidand administered
under the Real Property Act or under the General Deeds Registand not under the
Real Property Act if there is consent from each person \thierean estate or interest
registered in the Torrens Register or otherwise any perssadser possessed of an
estate or interest in the land.

4.3.1.12 Water Access License Register.

The revised scheme of access licenses underWh&er Management Act 2000
establishes a Water Access License Register, whichaiatamed by the Land and
Property Information division of the Department of Lands on behalieMinister of
Natural Resources. Any dealings, security interest, cateah an access license must
be recorded on the register to take effect. Any encumbrandes tioense are recorded

against the license on the register.

4.3.1.13 Searching Department of Lands Records.

Land Information Brokers can search the records of the Departmeahd$ on behalf

of the public upon the payment of the prescribed fee. Contactsdetdihe registered
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brokers can be obtained from the Department of Lands as weltals ¢ the charges
incurred for their services. An online service for the seaf¢he computer folios is also

available through the Department of Lands website.

Costs associated with a search through the Department of Leordses shown on the

LPI website on 9 September 2007 are given below:

Search Type

Title Search

Historical Search

Lease Premises Index Search
Lease Folio Data Extract
Document Inquiry

Plan Inquiry

Lots Created Search
Sub Folio Search

Prior Title Search

CT Inquiry

Street Address Inquiry
SIGA Search

CWO Search

Deed Name Search
Deed Number Search
Dealing Image

Plan Image

Old System Deed Image
Cancelled Title Image
Crown Plan Image
Primary Application Image
SCIMS Image

CAC Inquiry

Land Value Search for NSW Landowners

Land Value Search

Cost
$10.50 (Inc. GST)
$10.50 (Inc. GST)
No Charge
$29.10 (Inc. GST)
No Charge
No Charge
No Charge
No Charge
No Charge
No Charge
No Charge
$10.50 (Inc. GST)
$10.50 (Inc. GST)
No Charge
No Charge
$10.50 (Inc. GST)
$10.50 (Inc. GST)
$10.50 (Inc. GST)
$10.50 (Inc. GST)
$10.50 (Inc. GST)
$10.50 (Inc. GST)
No Charge
No Charge
No Charge (Landholder or Asgkdori

Delegate)

$10.50 (Inc. GST)
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4.3.1.14 Standard Property Information Inquiry Form.

As described by Hallman (2007) a purchaser under contract of saleladge a

Standard Property Information Inquiry Form with the Registrar-Géner with the

relevant authorities to obtain the following information:

Zoning and other relevant planning information from a section 149icatéif
issued by the council under tlvironmental Planning and Assessment Act
1979,

Payment of council rates from a section 603 certificate urllerLocal
Government Act 1993,

Rates and charges from the relevant Water Corporation and poditsawer
lines,

Charges under theand Tax Management Act 1956,

Any heritage listing under th&nvironmental Planning and Assessment Act
1979or theHeritage Act 1977,

Details of any interests or proposals by AGL Gas Networks teimi
Department of Education and Training, State Forests of New Sialbs,
Transgrid or other electricity authority, the Roads anditratithority or the
State Rail Authority,

Any proposal under thBipelines Act (NSW9r thePipeline Authority Act 1973
or other Commonwealth legislation,

The existence of any mine subsidence district affectingdneepand any other
relevant details under tidine Subsidence Act 1961,

Details of any affect by title or application for title under khi@ing Act 1992or
thePetroleum (Onshore) Act 1991

Any rates, charges, notices or orders undeRilmal Lands Protection Act 1989
the Water Management Act 200the Stock (Chemical Residues) Act 19%%e
Rivers and Foreshores Improvement Act 1948 Catchment Management Act
1989 theWild Dog Destruction Act 1924nd thePrickly-pear Act 1987

Any effect of theSoil Conservation Act 1938,

Any lease, licence or profit a prendre underRbeestry Act 1916
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4.3.1.15 Spatial Definition of Land Parcels.

The spatial definition of an estate is defined in the regdtplan contained within the
folio for that land parcel. These plans are prepared by a Buraethorised under the

Surveyors Ac2002 and describe the boundaries of the land parcel.

Similarly a Surveyor will be required to identify the exaaiund location of a parcel of
land. Prior to any development, the boundaries of a parcel mestdiaished to ensure
neither breach of consent with regard to setbacks nor any encroaslomgnadjoining
property. Prior to purchase, a vendee will be encouraged to obtdotemtification
Report prepared by a Surveyor to certify the estate carselat the land being

purchased, as well as identifying any encroachments onto adjtanithg

The holding of a ‘limited’ title means that a satisfactorynptd survey has not been

completed in the conversion from old system to Torrens system.

The fees and charges associated with the employment of a &uwidyvary greatly
between firms and between different estates. The chargesevé function of the time
and resources required to achieve adequate definition. Givethihgitrocess requires

some time and expertise to perform, it is not a cheapisgdar the private investor.

4.3.1.15 Tax, Rates and Charges.

The Department of Lands is responsible for the yearly vialuaf land in N.S.W., with
the updates reported to the Local Council every 3-4 years. Larehthrouncil rates
payable are determined with reference to these valuaticase$Pdf residence and land

used for primary production are generally exempt from land tax.

A land value search facility has been established on tharbegnt of Lands website in
which a landholder can obtain the details of their property andviaond free of charge.

Searches on any other property incur a minor cost of either $10.50 &0 ®iex
property.

Information on Land Tax provisions and access to a Land Tax calcidaeailable on

the Office of State Revenue’s website. Information regarttiegcalculation of rates
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payable is available for public access by the Local Authorigtails of payments, fees
and charges, if not already known, are available by either ¢ogathe relevant
authority or by lodging a Standard Property Information Inquiry Formexstioned in
section 4.3.1.13.

4.3.2 Local Council.

The local council is responsible for the management of a veidger of public rights
over private land. The responsibilities of the Council continuevadve as the human-
land relationship develops and requires a flexible but compreheinéiastructure to

sustain effective control.

The local council maintains records pertaining to the developmespexdific land
parcels. A file is kept with all relevant documents includileyelopment application
documentation, determinations and conditions of consent for allcappiis including
those determined by independent referral authorities such as plaetident of Natural

Resources.

Council is required under thEnvironmental Planning and Assessment Act 1@v9
create and maintain a Local Environment Plan that reports alldesasons for the
determination of a development application. The Local Environmkamt B created
with reference to all relevant State Environmental PlanniokiciBs, local heritage

considerations and environmental concerns.

The Local Environment Plan will include or refer to such consigerstas any
requirements for development, planning provisions, neighbourhood amenity, any
sensitive areas such as land slip, acid sulphate soils, floodsplsiarine Parks,
foreshore scenic protection areas, conservation areas, thceatemelnerable species
and map the critical habitat areas, trees under the TeserRation Order register, items

of local heritage significance and any other item deemedaei¢® the management of

development and land use in the municipality.

All relevant planning documents such as the Local Environmentah, Phny
Development Control Plans, regulations and codes are avaflableee perusal at
council and over the council website.
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Further to this, any advice pertaining to the development patarita parcel of land is
available through council planning staff, including a duty planner whesgmnsibilities
include the consultation with the public. The planning staff willwdn@pon their
intimate knowledge of the local planning legislation and policy torinfthe public of

any restrictions that may exist over a parcel of land.

Under section 149 of thd&nvironmental Planning and Assessment Act 1879
landholder or a person with consent from a landholder including a purdnader
contract of sale may apply for a section 149 certificatedéstribes the zoning and any
other relevant planning information held by the Council including angildeof any

obligations under th€ontaminated Land Management Act 1997

Council also issue a certificate under section 603 ofLtdwal Government Act 1993

that shows the details of the payment of council rates.

Costs associated with all relevant services and searcitlegsavy between councils
however the details of all costs is public information andlalts without charge from
the council. Services are charged in accordance with assodat#d for the

performance of the purchased service.

4.3.3 National Native Title Tribunal (NNTT).

Since the Mabo decision, and under the subseduatite Title Actl993 (Cwilth), the
Commonwealth Government now administers native title claimbédatithority vested
in the NNTT. The NNTT manages Land Title Claims in advisamediation,
arbitration, determination and registration roles. The NNTthe means by which any

native title rights that may exist over a parcel of land lwa identified.

The Native Title Registrar is responsible for the redistnaof Native Title Claims, the
National Native Title Register and the Register of Aborigirend Use Agreements and
to provide public access to these registers. To find out whetharea of land or water
is affected by a native title determination, applicatiomndigenous land use agreement

it is possible to perform a search of the register heldh&\WNTT.
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The associated costs with searches of the NNTT registedependant on the time
taken to perform the search and any disbursements involved. diteeges are kept at a
minimum and even waived for those parties holding an interest eptiieation, party

to negotiations regarding an interest or those unable to pay €@inaricial hardship.

Examples of costs provided on the NNTT website as viewed $gp&ember 2007 are

as follows:

Examples of costs

GST is included where applicable.

Search
$21.45 for first 15 minutes

$7.15 for every 5 minutes thereafter

For example:

10 minutes = $21.45
25 minutes = $35.75
50 minutes = $71.50

Photocopy
50c per page

Fax

50c per page

Delivery
Cost depends on requested dispatch method (ordinary mail, cougigrress

courier).
Geospatial service

Cost varies, depending on the complexity of the request. Thegaveoat is $79.20

per hour.
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Where determination of Native Title exists, the RegisBaneral will record the rights
and interests of the Native Title holders in the folio fattland parcel under theal
Property Actl900. Thus any interest that exists will be referenced on thdic2de of
Title for any Torrens land. Any interest that is granted pumst@atheNative Title Act
1993 that is inconsistent with the existence of Native Titiehsas freehold estate,

extinguishes the right to a Native Title Claim.

4.3.4 Environmental Protection Agency.

The Environmental Protection Agency incorporated by the Departofidfrtvironment
and Climate Change maintains a record open for public inspectidect#rations and
orders, site audit statements, and environmental protection kcembey are also
responsible for informing the local authority of any declarations amtgrs. Any
information regarding land subject to the Environmental Protectgeméy is noted on
the section 149 certificate issued by the local authority underEthéronmental

Planning and Assessment Act 1@&9discussed in section 4.3.2.

An online search facility is available free of charge f@ information relating to any
license or license application on the Department of Environment mét€ Change
website.

Searching of any Department of Environment and Climate Changemiation that is

not available elsewhere as public information is available thrtheydepartment for an
application fee of $30. Any searches of greater than one hour itioduraay incur

further costs.

4.3.5 Iltems of Heritage Significance.

In N.S.W. there are separate statutory listings for itehieritage significance being:
- Items of local significance listed in the Heritage Scheddithe Local
Environment Plan (LEP) or Regional Environment Plan (REP) uhder
Environmental Planning and Assessment Act 1979.
- Items of State significance listed in the State HgetRegister under the
Heritage Act 1977
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- Items of national significance listed in the Australianitdge Database under
the Environmental Protection and Biodiversity Conservation Act 1999

- Items of Aboriginal heritage significance are listed inAlheriginal Sites
Register under thNational Parks and Wildlife Act 1974

- Items of world significance listed in the World Heritdgst under the World

Heritage Convention ratified by the Australian Governmeioird.

An item of heritage significance owned or leased by the Commdttwedisted under
the Commonwealth Heritage List. Iltems of heritage sigamifo@ owned or leased by the
State are registered under Section 170 Registers but arenaladed in the State

Heritage Register.

Under section 21 of théleritage Act 1977he Heritage Council is responsible for
maintaining a listing of all state and local items of envirental and cultural heritage
significance in the State Heritage Inventory. It is posdiblsearch through the listings
for all items under the State Heritage Inventory and thes $tatitage Register at the
Heritage Office or on the online database available withoutgehan their website.
These databases also include items of local significarted lis the Heritage Schedule
of each Local Authority. For an individual search on local itemshefitage
significance, the relevant documents are available withaargehat the local Council.
The State Heritage Database also includes listed itemgddl heritage significance
that are found within N.S.W.

Items of national heritage significance can be found by searchingdimenonwealth
Heritage List free of charge by contacting the Australiantétg Council or on their

website search engine.

The N.S.W. National Parks and Wildlife Service under the Beyat of Environment
and Conservation maintains a list of items of Aboriginal hegitignificance under the
Aboriginal Heritage Information Management System (AHIMShisTregister lists
Aboriginal items that have been reported only and given thatbalfiginal objects and
places are protected under N.S.W. legislation a survey foridibal objects by an
Aboriginal heritage consultant is recommended prior to developofenproperty. The

fees associated with searching this register are as follows
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AHIMS service fee (inc. GST)
AHIMS database search Printed AHIMS report plus cover letter$50.00

AHIMS/GIS search Cover letter & digital data $75.00
Express search surcharge Service provided in 2 working days 00$50.
Processing surcharge Specialist services that cannot be 00860.

processed under normal service conditions

Archive visit Access to AHIMS archive $0
Archive visit AHIMS search AHIMS report only $50.00
Archive visit photocopy Photocopies $0.40 ea
AHIMS staff photocopy Photocopies faxed to client, normally $1a00 e

after an AHIMS database search
Data Licence Agreement Use of or access to data far typotyears $50.00

Resupply of data from DLA Resupply of data based on current DLA$25.00

The N.S.W. National Parks and Wildlife Service also maistairegister of items held
under their management called the Historic Heritage Infobom&élanagement System
under section 170 of tHéeritage Act 1977As mentioned previously all section 170

registers are listed in the State Heritage Regist@rchable through the Heritage Office.

Further community registers and listings provide information abenitalge items of
local significance that are not listed under statute andftirerare not legally protected.
Such registers include:

- The National Trust Register of the National Trust of Augtraging a charity
body established to work with the community to protect #tanal, built and
social heritage. It provides for the education of landowneiseofiéritage
significance of their property but does not have any authority tr@nfny
limitations of use. However, the Trust has the authority utheddational Trust
of Australia (New South Wales) Act 199@Gutmuire property by gift, devise,
lease or purchase and then sell, lease or mortgage theulgjedt to a covenant
in favour of the Trust to make bi-laws for the managemegtiteoheritage land.

- The register of 20 Century Buildings of the Royal Australian Institute of
Architects for significant buildings of today

- The Art Deco Society Register for significant buildings fréwa interwar period

- The Geological Society Register for important geological sites

- Alist by the Australian Institute of Engineers Australisignificant
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engineering sites
- The Register of Historic Objects and Places of the Psimfieal Historians
Association (NSW).

Any number of such registers can exist, and while theyatréegally binding, they
may influence a decision regarding the appropriateness of lanohdee section 79C of

the Environmental Planning and Assessment Act 1I@#development determination.

4.3.6 New South Wales Department of Primary Industries.

Mining rights are administered in ten different divisions acidsS.W by regional
offices. The relevant Mining Registrar of that regional effiegisters mining titles
within their division. An online TAS Map service for the ideictition of any mining
interests is provided free of charge for public access vidD#martment of Primary

Industry website.
The Titles Program further maintains significant amounts afrin&tion on exploration
and mining titles, mine working record plans and other plans. Failetkinformation

regarding mining titles a search can be performed dotlosving costs:

Titles Information:

Initial request for information $132

Rate beyond first hour or part thereof $132 per hour

Printing A3 & A4 (black & white) $1.10 per page

Printing A3 & A4 (colour) $2.20 per page

Plots AO size (black & white) $33

Plots AO size (colour) $55

Mine Workings Plans:

Compact discs (CDs), $55 per CD + $20 per image

Hard copy images in accordance
with schedule of fees above.

State Maps and Digital Data:

State Mineral Exploration Licence Map $77 Hardcopy / $66 8ligit
State Map Schedules $11 Digital
State Petroleum Map $77 Hardcopy / $66 Digital
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State Coal Map $66 Digital

Digital Data (per layer) $66
Postage:

1to 2 items $6
3to5items $8

5 to 10 items $10
More than 10 items (per 10 items) $10

Where title to certain minerals is ambiguous on the Goanvthere a person desires
confirmation regarding the ownership of a certain minenal Royalty Branch of the
Department provide a mineral ownership search service itydlae private ownership

of minerals.

4.3.7 Consultation with Landowner.

Given the large vested interest in their property, a landowsnkkely to hold a vast
array of relevant information pertaining to various rights dheir land. Quality and
extent of information obtained will obviously depend on the relationskerienced
between the landholder the inquirer and the purpose of such an inquisythedefore

a more subjective method for property rights inquiry.

According to Hallman (2007) following a contract of sale an enquryle made to the
vendor to disclose a number of relevant details to the rsaleding:
- their legal capacity to transfer the land,
- any pending court order or litigation affecting the property,
- any non-compliance with covenants, building provisions under Libeal
Government Act 1998 theSwimming Pools Act 1992
- ownership of dividing fences and any related disputes or glaims
- rights arising under any lease, license, adverse possedsamefasming or any
similar agreement,
- any payments required by a public or local authority and

- any statutory charges.

As discussed under section 4.2 personal rights are binding only to ghdsss that

have entered into a contractual agreement, and not vested amthigself. For the sake
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of this project it is perhaps somewhat hazardously assumethéhndowner will be
the best source for obtaining information relating to personhtsrithat bind them to
fulfilling their obligations under such an agreement or license. &lso assumed that

personal licenses contribute little interest to any partyideitsf such an agreement.

A remarkably safer assumption is that a landowner will havekhdwledge of any
taxation obligations, charges and rates payable, although it s likely that such

information may be withheld as confidential, private inforoati

Details of a stewardship from the Nature Conservation Trusleaf South Wales will
be assumedly readily gained from the landowner given that teegctively involved in
the fulfilment of the terms although any terms that are not cwdawithin the
covenant registered on the title may not be legally binding on thequdrst owners

and a new agreement may be negotiated.

4.4 Conclusions: Chapter 4

Following detailed research into the administration of propertytsig typology for the

investigation of each type of land related ROR in N.S.&% wreated.

Two general classification systems for categorising RORse wecognised in the
supporting literature being that by traditional legal classifis and that by reference to
specific methods of administration. Both methods were utilisedhie creation of an

ROR investigation typology.

Firstly all ROR types and characteristics were iderdifi This allowed for a
comprehensive analysis of all rights that could exist oveeehfrld parcel of land in
N.S.W.

Secondly the ROR types identified were described with referém the organisation
responsible for their administration. As such this typology cced be readily applied
to any parcel of freehold land in N.S.W., including that of thgestittase study land

parcel.
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Chapter 5

Results — Case Study

The following results apply the typology constructed under sectidns- 4.3 to the
subject land parcel, Lot 2816 D.P. 728428.

Picture 5.1: Locality Map
The locality of the subject land parcel is outlineded.

Picture 5.2: Site Map
The subject land parcel is circled and shadeddn re
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5.1 Estate.

Department of Lands:
Cadastral System:
Folio Identifier:

Locality:

Local Government Area:

Parish:

County:

Title Diagram:
Estate:

Shared Rights:
Security Rights:

Conditions on Title:

Registered Dealings:

Total Searching Cost:

Torrens Title
2816/728428
Terrey Hills
Ku-Ring-Gai on Certificate ofeTit
Ku-Ring-Gai, Warringah in accordance with
Departmental Dealing 7204401
Ku-Ring-Gai, Warringah in accordance with
spatial extents of parcel boundaries with the
majority of the land, including that part used for
residential purposes being within Warringah.
Warringah in accordance with payment of rates,
development control and supplied services.
Broken Bay
Cumberland
DP728428
Fee simple
Joint tenancy
Mortgage to Gateway Credit Union
Land excludes road shown on the title diagram
The reservation and exception to the Crown of all
gold, silver, coal and petroleum
Y639926 — Grant to Aboriginal Land Council
3757789 — Mortgage
7068130 — Discharge of mortgage
7068131 — Transfer
7204401 — Departmental Dealing
AA936929 — Mortgage
$52.50

See Appendix C for relevant documents obtained from the Departrineand records.
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Survey An example of a survey being an identification

survey is shown in Appendix D.

Consultation with Landowner No knowledge of any short term or unregistered
leases, equitable interests or any interests in the

estate additional to those recorded on the register.

Site Visit: Confirmation that the registered proprietors are in
full possession of land and that there is no
evidence of any unregistered leases being acted

upon or of any adverse possessor.

The operation of the Torrens titling system protects registémegtests against
unregistered interests, especially when the land was purchasefideor@iven that no

equitable or any other unregistered interests has been protsctaveat and that the
landowners have no knowledge of such an interest, then it can be asfalyped that

there is no sch interest that would affect the legitinadhe registered interests.

Furthermore the registered proprietors have been in full ownershipaaséssion of
the land for a period of greater than three years then aaptgenight to possession
arising from a short-term lease under tiandlords and Tenants Act 198®&uld have

expired

5.2 Native Title.

National Native Title Tribunal Following a phone call to the Tribunal it was
established that all Native Title rights were
extinguished upon formation of freehold estate. It
was also established that all rights held by the
aboriginal people on the subject land was
transferred to the current proprietors upon the sale
of the land. It was therefore considered that any

search of the register would be futile.
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Department of Lands: No record of any Native Title claim was registered

on the folio.
5.3 Development Rights
Warringah Council:
Section 149 Certificate
Local Environment Plan: Warringah Local Environment Plan 2000
Locality: A7 Mona Vale Rd North
Demolition of a building: Permissible with Council consent
Applicable Section 94
Contribution Plan: Warringah Section 94 Contribution Plan

Affected by Coastal Protection Act: No

Within mine subsidence district: No

Affected by road widening: No

Development restricted by landslip,

bushfire, flooding, subsidence,

tidal inundation or any other risk:  No

Affected by heritage item: No

Subject to flood related controls: No

Subject to coastal management plan: No

Land use permissible without

consent: Nil

Land use permissible with consent: Agriculture
Housing
Other development no prohibited or within
Category 1 or 3

Land use permissible only with

consent from independent

assessment panel: Animal boarding or training establishments
Bulky good shops
Business premises
Child care centres

Community facilities
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Prohibited development:

Entertainment facilities
Further education
Health consulting rooms
Heliports (not ancillary to housing)
Hire establishments
Hospitals
Hotels
Industries
Medical centres
Motor showrooms
Offices
Places of worship
Primary schools
Recreation facilities
Registered clubs
Restaurants
Retail plan nursery
Service stations
Shops
Short term accommodation
Vehicle repair stations
Veterinary hospitals
Warehouses
Brothels
Extractive industries
Housing for older people or people
disabilities
Potentially hazardous industries
Vehicle body repair workshops

Canal estate development

with

See Appendix E for a copy of an old section 149 certificate creai@dto the current

Warringah Local Environment Plan 2000.

Local Environment Plan (further to
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information shown on Section 149

certificate):

Acid sulphate soil class:
Within bushfire prone area:
Within landslip area:
Permissible subdivision:
General principles of

development control:

None
Yes
No

None

Minimise glare and reflection.
Construction sites not to unreasonably impact
surrounding amenity, safety or environment.
Noise emission not to unreasonably impact
amenity of area.
No atmospheric, liquid or other pollutants that
would unreasonably impact adjoining property,
locality or waterways.
Not to pose significant health risk on human
health, life or property or the biophysical
environment.
To maintain or enhance public safety and security.
Fences to be constructed within street setback and
compatible with streetscape, in a manner to allow
casual surveillance, with visual interest and not
greater thanl1.2m high without consent.
To complement landscape of surrounding
bushland and unique environmental features.
Requires buffer for bushfire protection.
Utilities to be provided where required, an integral
part of the development and underground or
screened from public view.
Need for cut and fill minimised on sloping land
with the amount of fill not to exceed 1m in depth.
Geotechnical support to be demonstrated.
Proposed stormwater to be designed by suitably

gualified engineer.
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To minimise the impact on remnant indigenous
flora.

To allow for reasonable sharing of views

Not to reduce unreasonably sunlight to
surrounding properties with at least 50% of
sunlight to principle private open spaces between
9m and 3pm is maintained or where existing
shadow is greater not to be further reduced by
20%.

Landscaped open space to be sufficient to allow
compliance with streetscape and desired future
character of the locality, compatible with the bulk
of the development, enhance privacy and
recreation, facilitate drainage and water
management and enhance the natural landscape of
the site.

Rear building setback to allow open and planed
rear yard and preserve amenity of adjoining land
and locality.

Private open space to be provided with adequate
sunlight and direct access from primary living
areas.

Not to cause unreasonable direct overlooking,
being at least 9m away from windows of habitable
rooms and principle open spaces of other
dwellings. Planters and screening to be used to
screen minimum of 50% of principle open space.
Roofs to be compatible with local skyline.
Development to make the most of efficient use of
energy and water by orientation, layout and
landscaping of buildings and works making best
use of natural ventilation, daylight and solar
energy. Re-use of stormwater for irrigation

encouraged subject to public health risks.
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Exempt Development in
accordance with Schedule 1

(not requiring consent):

Parking facilities to be designed to not dominate
street frontage or other public spaces.

Vehicular access points to be located to minimise
traffic and pedestrian hazards.

Stormwater runoff to discharge to a Council
drainage system and have minimum impact on
stormwater infrastructure and downstream water
bodies.

Landfill to have no visual or adverse impact on
visual and natural environment or adjoining
properties.

Development to minimise potential soil erosion
and managed to prevent reduction in water quality

downstream of site.

Access ramps
Air conditioning units
Barbeque
Broadband aerial cabling
Canopies, awnings and blinds
Children’s play equipment
Clothes line
Deck
Driveways and pathways
Earthworks/landfill
Fence
Flagpole
Garbage enclosures
Heating appliances
Hoardings
Letterbox
Minor alterations to buildings
Outbuildings
Patio
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Bushland in urban areas:

Pergola
Portable classrooms and school buildings
Portable spa pool
Private electricity service pole
Repairs to existing roof/walls
Retaining wall
Roof ventilators and skylight roof ventilators
Satellite Dish
Scaffolding
Television aerial
Temporary structures
Water heaters
Water tanks
Windows and doors
Demolition of an exempt building
Minor change of use
Home business
Bushfire hazard reduction
State policy to protect and preseridaidisn
urban areas.
To protect remnants of plant communities.
To enable long term survival of flora and fauna.
To protect wildlife corridors.
To protect soil stability.
To protect scenic value of bushland.
To protect significant geological features.
To protect existing landforms and drainage
features.
To protect archaeological relics.
To protect the recreational potential of bushland.
To protect the educational potential of bushland.
To maintain bushland where readily accessible for
community.
To encourage management of bushland to protect

and enhance quality.
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Bushfire hazard reduction:

Carparking provisions:

Desired future character:

Housing density:
Building height:
Front building setback:

Asset  protection zone required around
development.
Outer protection zone of non-continuous
vegetation and low volumes of fine fuel loadings
to be minimum 10m wide.
Inner protection zone of minimal ground fuel, non
continuous shrub and canopy to be minimum of
20-40m wide.
Species of conservational significance not to be
removed for fire risk reduction protocol.
Development to comply with standards for
building works under Rural Fires and
Environmental Assessment Legislation
Amendment Act 2002

Requires 2 spaces per dwelling.

Present character to remairanged.
Natural landscape to be protected
Buildings grouped to result in minimal disturbance
of vegetation and landforms.
Buildings to blend with colours and textures of
natural environment.
Building limited to low intensity, low impact
detached housing.

1 dwelling
Maximum of 8.5m in height.

Minimum 10m.

To be landscaped and free of any major structures.

The Local Environment Plan was created to incorporate aNameieState Planning
Policies being SEPP Nos. 1, 4, 5, 6, 9, 11, 19, 21, 2233344, 45 and 46 and

Regional Environment Plans being REP Nos 9, 20, 21, Warringah Eogabnment

Plan 1985.

Draft Local Environment Plan:

Council is preparing a new LocalirBnment

Plan with proposed implementation by September
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Total Search Cost

Consultation with Landowner

5.4 Forestry Rights.

Department of Lands:

Warringah Council:

Consultation with Landowner:

5.5 Mineral Rights.

Department of Lands:

Conditions of Grant:

2008. Under the new format land will be rezoned
to comply with standard zonings initiated by the

Minister for Planning in 2006 across the State.

Changes may potentially alter the potential
development potential of a site and a public
exhibition of the draft Local Environment Plan
and corresponding Development Control Plan will
be on public exhibition early 2008. This will give
the public a chance to make objections relating to

the new planning documents prior to gazettal.

$0 (obtained from landowners but ordinarily $79

for section 149 certificate)

A bushland plan of management given in
Appendix F identifies developmental,
environmental and bushfire obligations on the site.
These are further discussed under their relevant

headings.

None identified on the folio.

None identified on the section 149 certificate.

None identified.

Alienated from the Crown in 1990
Granted undeAboriginal Land Rights Act (NSW)
1983
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Minerals excluded on Grant:

Department of Primary Industries:
TAS Map Investigation Online:
TAS Map Block/Unit:

1 Minute Graticule Search Tool:
Coal Tenure Identified:

Mineral Tenure Identified:
Petroleum Tenure Identified:

Sensitive Areas ldentified:

Warringah Council:

Consultation with landowner

Gold, silver, coal and petroleunadoordance

with section 45(2) Aboriginal Land Rights Act

1983

Sydney Basin SYD 1455m

No Features Found

None

None

None

Ku-ring-gai Chase NatidPatk
Garigal National Park
Dalrymple-Hay National Park

Minimal feasibility of any mining operations
approved on subject land as ‘Extractive Industry’
(extractive material defined as sand, gravel, clay,
turf, soil, rock, stone, sandstone or any similar
substance) is listed as Prohibited Development for
Locality A7 Mona Vale Road North under
Appendix A of theWarringah Local Environment
Plan 2000.

No knowledge of any interests in any minerals or

petroleum.

Given the unusual circumstances for the Grant, ownership of mimerals than the

usual estate has been obtained. There is some confusion ashenthetowner of the

subject parcel could obtain permission to mine for minerals plywvatened by grant,

outside the definition of ‘extractive material’ in the Warahg_ocal Environment Plan.

However given the statements such as the area is to ‘ramaianged’, the ‘natural

landscape including landforms and vegetation will be protectedvemele possible,

enhanced’ and development is to result in the ‘minimum amount afrlolistce of

vegetation and landforms’ documented within the Desired Future Ghastatement
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of Appendix A7 of the Local Environment Plan, it is unlikely thatagproval for any

such mining operations will be obtained.

5.6 Riparian Rights to Water.

Subject land parcel does not contain, nor is it adjacent to aiey bady.

Department of Land

Consultation with Landowner:

5.7 Contaminated Land.

Warringah Council

Consultation with Landowner

No Water Access License held by any registered

proprietor identified.

No Water Access License identified.

No mention of any contaminated land on the

section 149 certificate.

No current or past use that could contribute any
contaminants in accordance with contaminated
uses under th€ontaminated Land Management

Act 1997

No remediation management plan with the

Environmental Protection Agency reported.

Further to any records regarding contaminated land kept on the prélgevtithin the

Council archives, Council will screen for any potential contatim of land and take

appropriate action through a description of past uses on the Developpmitation

form, which is mandatory for completion with any land use appbn.

5.8 Environmental Rights.

Environment Protection Agency: No registered license found using the online

register search tool.
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Department of Lands:

Warringah Council

Consultation with Landowner:

No registered encumbrances on land found.

All development applications for the use of land to
supply relevant Tree Preservation Order form and
map of any trees to be removed for Council

approval.

Any Development Application may require a
Flora and Fauna Survey or appropriate
Environmental Impact Statement prepared by a
suitably qualified consultant for Council to assess
the potential impact of the proposed development
and make an appropriate determination. This will
include details relating to any protected or
threatened species and any noxious or

environmental weeds found on the site.

Warringah Council classifies weeds as either
noxious weeds in accordance with thexious

Weeds Act 1993or environmental weeds as
identified by the Warringah Council Conservation

and Land Management Team.

The Bushland Management Plan in Appendix F
identifies obligations under council consent to the
existing residential use being:

Clearing of native vegetation limited to the
bushfire asset protection zone.

Prohibition of removing bush rock.

Prohibition of removing fallen logs and litter
outside the asset protection zone.

Limiting fire frequency by managing fire hazards.
Report any foxes or feral animals to Council Pest
Officer.
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Removal of weeds in accordance with prescribed

management zones.

Weeds found on site as per the last Flora and
Fauna Survey taken by Actinotus Environmental
Consultants on behalf of council are shown in

appendix F.

No threatened species were identified on the

subject site in the Flora and Fauna report.

Of particular interest to the control of the environment by ltoal council is the

treatment of a development application on the subject land parcel ira0af¥bwn in

appendix G. As part of the application it was proposed that upon consmemicilC

would require a covenant be registered on the title of the sulbjedtbinding the

proprietors to an environmental management plan. While this reggrite was

rescinded for the final consent, the consent for the existinderdgml dwelling was

given with consideration of the proposed Bushland Plan of Managemedtany

breach of that plan may constitute a breach of consent thagivea cause for Council

to issue an order. The full Bushland Plan of Management céoubd in appendix F.

5.9 Heritage Rights.

Warringah Council:

State Heritage Register:

Australian Heritage Database:

World Heritage List

Property not affected by any heritage listing in the

Warringah Local Environment Plan.

Property not affected by any heritage listing on the
State Heritage Register.

Property not affected by any heritage listing on the

Australian Heritage Database.

Property not affected by any heritage listing on the
World Heritage List.
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AHIMS Property not affected by any Aboriginal item listed
under the AHIMS. See Appendix H.
Cost: $50

Department of Lands: No Heritage agreements noted on folio.

Consultation with Landowner No knowledge of any heritage listing under any
community heritage listing such as the National
Trust, or any institute, society or association
register.

Total Search Cost $50

Any listing under a community register is difficult to search dgoren there is any
number of community groups and associations that may have an environprenta
cultural interest in the property; however any obligation under sudgiater is not

legally binding.

Furthermore it is presumed that the holders of such an interestl woake direct
contact with the landowners for the sake of protecting tmarest, with the only
possible protection being under an agreement with the landowner. Amagitesould
only become a property right if the agreement is registered thelgroperty folio in
legally recognised form such as a covenant or in any otherif@uabsequent persons
purchase the land with notice of an intentionally binding agreentgntce the
landowners are not aware of any such agreement it can be asdalyed that they are

not currently obliged to conform to any heritage requirements omancinity register.

5.10 Conservation Agreements.

Consultation with Landowners:  No conservation agreements affecting the subject
land identified.

Flora and Fauna report referenced in Appendix F

reports that the vegetation found on the site is of

low conservation priority, being common in
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Warringah and well represented in Ku-Ring-Gai

and Garigal National Parks.

5.11 Access Agreements.

Consultation with Landowners ~ No access agreement affecting the subject land
identified.

5.12 Tax, Rates and Charges.

Consultation with Landowners:

Payments to Office of State Revereyment of land tax not required. Land used as
primary place of residence.

Payments to Local Council Payment of Council rates plus additional waste
removal payable annually.

Payment with public utilities Payment required for use of services on usage
basis. Currently includes payment for gas,
telecommunications, electricity, water (rare given

primary use of tank water)
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Chapter 6

Conclusions.
6.1 Introduction.

Following the construction and application of a typology to investigdtdR@Rs
existing over a freehold land parcel in N.S.W. it was possible limited extent to
identify the impediments to efficient land right searching. thpediments discovered
have implications for the reform of the land administration esgstand

recommendations for further work and research are given.
6.2 Discussion - Impediments Encountered.

This discussion is concerned primarily with the impediments ftoieft searching of
land RORs that was uncovered during the performance of the waise Shey are

subsequently discussed under their relevant headings.
6.2.1 Extensive Research Required.

Extensive research was required prior to the satisfactoryrgagh#f all RORs on the
subject site. This research included the six months of intertsiglg performed for the
completion of this task, further to completion of a four-year fitie degree in
surveying, several years of employment as a town planning camsatid several other

years as a surveyor.

Despite all the research and experience gleaned to construietsardfull typology of
ROR administration on freehold land, the changing and expansives raf property
management prevents full certainty that the given typology isplaien In fact it is
almost certain that some rights such as personal rightsiffieat property have been
overlooked for the completion of this project, thus significantynpromising the
usefulness of the results.
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Considering that the constructed typology for ROR administration.$2Vil possibly
lacks completeness regardless of the extensive resesudly, and experience, it is
highly doubtful that the average landowner will be able to achigdi/&rfowledge of all
RORs affecting their property. This presumedly impacts tiglity to effectively plan
and patrticipate in the land market. Furthermore, they wikuigect to high consultant
fees such as heritage consultants, environmental consultamnsyas, town planners,
aboriginal heritage consultants and solicitors for even the mosialnaf searching
tasks. When compared to the minimal costs expended for the campétihis task, it
is not considered appropriate that a landowner need to pay sucltdastgdo discover

the details of the rights that they already hold.

Inefficiencies are unnecessarily transferred onto taxpayerpi@vate property owners.
Most purchasers will not enjoy the same relationship withctireent landowners as
was enjoyed for the completion of the subject case study, areddtesnot privileged to
the same quality and quantity of information. Large sumsaiay are dispensed with
on consultants acting on behalf of property owners and purchasers lyrichaito

public inability to operate on their own behalf. The public ignorandbeoexistence of
land rights and the lack of knowledge about the systems that at@nithiese rights are
major contributors to the inefficiency of the current systehe ihhibitive nature of the
required consultant fees, combined with the public ignorance of pyopghts results

in purchasers who are unable to make an educated decision regardimgtehtal

investment of land.

6.2.2 Exhaustive Typology Required.

Most authors of legal texts in property law will quickly adthiat their writings do not
boast completeness. In order to maintain a manageable degregropérty
administration, the courts are reluctant to introduce new @aésgof property rights.
As such, it has been found that traditional legal clasgifins are already stretched. The
courts of chancery were once established to provide remedy fache® that were
outside of the legal jurisdiction. Equitable law has now becometiésate and bound
in tradition as common law itself. The evidently exclusiveureaof legal categorisation
means that RORs, many of which will exist outside of propevtyskach as contractual
agreements, licenses or personal rights must be adminigteaechanner broader than

practicing conveyancing.
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No list pertaining to all RORs that can impact land use £xishN.S.W. Given the broad
range of rights that continue to affect property in overlapping citiges it is short
sighted to attempt to predict potential land use with a limitecadbine of such
knowledge. Therefore a comprehensive typology is required prior to anypipy of

land use or investment in land.

The typology proposed in this project is an attempt to create sisthtaat would allow
landowners to investigate the different types of RORs as apf#id¢o their concerns.
The ease to which the typology was administered in the apphctttithe subject land

parcel was astounding.

The lack of assurance that a complete listing of RORs éas identified is unsettling.
This has detrimental implications for social, economic, envirowahend sustainable
development. A landholder cannot be certain that his land usafyeeifrom any

compromising land right. The lack of a complete typology accessiblandowners
remains an impediment to the efficient searching of landgigher freehold land in
N.S.W.

It is resolved that this blind participation in land markets ccaumost, if not all land
conveyance. This is surprising given the large investment aesfuired in such

activity.

6.2.3 Split Task of Administration.

Different institutions under separate legislation perforenatiministration of land rights
in N.S.W. It was shown in instances such as the administratiomiéral and
environment rights that different means for control can lead téusimm. Potentially
conflicting rights can arise from miscommunication between ragpaorganisations
acting under independent and potentially conflicting interests, such seferral
authority who declines a development application even though near rasswas
given the developer prior to submission by the local authorityreTlige no clear
directive to determine which interest takes precedencenteressts of equal legal

priority.
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A prime example of this miscommunication was found in the ideatifio of the Local

Government Area for the subject site. There was confusiocowfiolty the discovery of
conflicting information with different Local Government Area beusgd for different

purposes, being Warringah, Ku-Ring-Gai or in other cases bothomgtdoes this

create interdepartmental confusion, but a lack of clarityhzaue serious implications
for the landowner who for this case refuses to make full ina8iiginto potential use
of land for the fear of being found eligible for obligationdtdh councils.

6.2.4 Difficulties with Public Interface.

It is inevitable that complicated issues will alwaysttéhe reliability of a public
interface. In performing the case study for this task sewvbsiacles were met being:

- The Department of Primary Industries online tool TAS Map Veasd to be
cumbersome. Difficult zoom and layering techniques adopted by theaprogr
potentially risked important detail being missed. Once anginnterest was
discovered it was also difficult to assess title findinghdugh it was not
required for this task, representatives of the departmentdshmmulsought to
make any clarification of findings on TAS Map directly.

- When the public consultants for governing authorities were contdatectly
there was some confusion to complicated legal particulars, wédghred some
to consult their superiors, and others to make what seemededikeated
guesses. Examples included the question as to whether land rigjutssiton,
administered by organisations such as the National Native Tritbunal and the
New South Wales National Parks and Wildlife Service would bks noted on
the folio with the Department of Lands or other approprieggsters.

- There were some configuration issues with the online seaothadministered
by the Environmental Protection Agency that caused the results to be
unreadable.

Although such impediments are trivial, it is necessary for dhganisations

responsible for informing the public to be conforming to consistealitgicontrol

measures to ensure the information is being clearly commadicat
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6.2.5 Registrars Limiting their Liability

A problem with the searching of current registers is that stoneot guarantee that all
relevant information has been registered, and therefore thmi usefulness of the
search. Such is the case with the registers in the Degratrof Lands, particularly with
the General Deeds Register, but also to some extent the Torgester for land subject
to adverse possession, qualified or limited title. This is tideocase with the AHIMS
that does not and cannot guarantee that all statutorily protedtedgikal Items or
places in the area have been located and recommends a Sueleysurveys are usually
inhibited by cost and therefore a landowner will not usually baicenthether they will
be surprised by any unregistered interest that severely compsotinge plans for the

parcel of land.

6.2.6 Unforeseeable Interests

There is a current trend in planning ideology to move away fronchgpése control of
development to encourage creativity through flexible development thowirey

enough scope for good design. While the review of planning regulatimméficial for
developing vibrant cities and towns it comes to the expense ddribledeveloper who

cannot predict with any certainty the likelihood of receivingapproval.

The ambiguity of the development determination process is alsecessary evil,
purposed to protect the community at the expense of the develdpercurrent
determination process is strongly influenced by the receivingbseree of any
objections relating to a proposed land development by Council. Atiryalr Council
an application will go to the Independent Hearing and Assessmeet Bnce three or
more objection letters are received (Warringah Local Enviromfaian 2000). It seems
that the determination will swing towards community favour uhtirt objections are
proven unfounded, which is often subjective and difficult to accompl&ich
objections are rarely raised prior to application and are oftayived at critical periods
in the determination process after large expenses have beemsd@ma consultants by

the property developer.

Community representatives also receive strong Council atteibile the National

Trust of Australia does not hold any authority to enforce limitationthe use of an
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item classified under their register, it is envisaged thay do uphold enough of a
reputation as a professionally aware community representative bodfiutence the
determination of any proposed land use on that property under section 79C of the
Environmental Planning and Assessment Act 198ile this is favourable for the
protection of the heritage richness of our environment it is nayaioreseeable for

any potential interest holder that such heritage significancstseoutside the legal
regulatory framework. This unpredictability is more so theedas other community
groups and precinct committees that may influence a detdramirizy subjectively and
arbitrarily opposing development, but who do not keep formal registerisave

members of appropriate professional esteem.

Some interests in land have even been found to be unsearchabl@ssunregistered
interests in a deeds system or personal agreements afféaetinge of land. While these
interests remain protected by law it is not possible to hakenaparent system of land

administration operating at full efficiency.

6.2.7 Evolution of RORs

RORs are continuously changing with new Acts being passed and otimgysdpealed.
The development rights written for the subject land parcel eglse to exist, be
modified or replaced with new rights under the new Local EnvironrRéant being
created by Warringah Council, due for gazettal in September 2@@8ctgs such as
those through the Department of Lands records are only valid atef the search.
The Certificate of Title provided in Appendix C is outdatedhwtie inclusion of a
mortgage since recorded, and now soon to be removed. The section 1fateert
provided in Appendix G was created prior to the current Warringahl lExovironment
Plan. Changes in legislation affecting land must be monitorextder to maintain a

valid searching system.
6.2.8 Successful Application of Typology
Some positive findings regarding the existing land administratietes)s is that once

the typology was constructed its application was relativelypleimefficient and

inexpensive.
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The organisations responsible for the communication of righthdoptublic have
performed their duties subject to quality control, on behalf of neiagts and for long
periods of time. Therefore they have developed simple araesiffipublic consultancy

methods for the clear communication of any relevant righasyanquirer.

It was also found that all authorities maintained their feegr to cost so as to not
unreasonably impede the public from determining their rights. Samvices were also
offered at no cost, or no cost to those with financial hardshipherregistered
proprietor. When compared to the often exorbitant expenses of hiringtepr
consultants it is regarded that the costs associated wittripénfy the required searches

are reasonable.

The organisations responsible for administering a group of rights haxedoded
efficient systems within themselves. The problem is insteadaick of clear definition
of which rights can exist over a parcel of land and who admigisitese rights. Once

this barrier is breached, the searching of rights was foube straightforward.

6.3 Limitation of Results

Any administration system operating outside of those concernedfre&hold estate
was not tested as part of this project. Furthermore the appficat the constructed
typology is limited to the testing of the land administnatsystems of RORs that were
relevant to the subject land parcel. It does not test systdmmistrating rights such as

Water Access Licenses or conservation agreements.

The findings from performing a singular case study are limitede@xperience for that
one case. Given the range of rights that exist over vasy air land parcels, it is
difficult to generalise the results to apply to a wider rangproperty, even to parcels
that exist under similar conditions. While it is asserted 8pHcific impediments
encountered to the subject parcel of land can be presumedesltyeapplicable, it

cannot be presumed that the entire range of general impedihsar been discovered.

The characteristics of each ROR identified as part ofthidy is only described briefly

within this dissertation. Many legal particulars relatiogach ROR has been purposely
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omitted for the sake of brevity. Further research and ctatigul is recommended for

any intended dealings in property law.

Personal rights affecting land have not been completely inaéstigor the completion
of this project. Such rights operate outside of property law, nate binding on
subsequent owners unless specifically agreed and are considenéd infpossibility.
Furthermore, the typology constructed as part of this project cdrenobnfirmed as

complete and must be administered with caution.

6.4 Further Research and Recommendations.

While it is not the intention of this project to make recommeadatfor the reform of
the current administration system, it is worth noting that onadear and concise
typology was constructed, searching for RORs over the sulgedt parcel was
relatively easy. Therefore land administration reform may neguire a complete
overhaul of current operations or the formation of a single depatrtrasponsible for
the maintenance of all land rights, but simply a servispaesible for the maintenance
of a continuously updated land right investigation typology. The formatisudf a
working typology will also allow the identification of any incosteincies, overlap and
other inefficiencies and the communication between different leyid holders and

administration authorities.

The formation of a working land right investigation typology woulguree a thorough
inspection of all relevant State, National and Internationgikletion and the active
cooperation and contribution from appropriate members of all theusaoperating
land administration organisations. Any amendments to legislaffentiag the rights

over land must be identified and the typology adjusted accordingly

The typology must also be accessible and clearly communicatdidntierabers of the
public. This would empower members of the public to perform their ssarches and
free land administration professionals such as solicitors amtgrs to concentrate on

more significant tasks that demand their expertise.
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6.5 Summary of Chapter 6.

Impediments to the efficient searching of all RORs existingr freehold land in

N.S.W. were found by the subject case study to be:

Extensive research is required prior to any search.

An exhaustive typology is required prior to any search.

The administration system is currently split amongst indeperawgahisations

with different methodologies and little cross communication.

Some minor difficulties were experienced with the public interfaf several

land administration organisations.

Registrars limit their liability and therefore it cannot &&sumed all relevant
detail has been obtained.

Unforeseeable interests may exist.

RORs are continuously evolving.

The application of the created typology was found to be relativelgiesff and

inexpensive when tested on the subject case study. This has tmp$icéor land

administration reform and may not require a complete overhasuiggested by some

authors.

The assumption that the land administration system is iraffi@and requires reform

has been supported by the findings of this project.
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Appendix B

Premises-Based Activities Requiring an EnvironmentiaProtection

License

The following is an excerpt from the Environmental Protectioary N.S.W ‘Guide
to Licensing Part B'.

9
Schedule 1 Schedule of EPA-licensed activities
PART 1 ACTIVITIES PREMISES-BASED

The activities referred to in this Part are activities that are premises-based (i.e.
the occupier of the premises at which the activity is carried on must be the
holder of a licence authorising the activity to be carried on at those premises).

An activity referred to in this Part is not a premises-based activity if the activity
is carried on by mobile plant.

Agricultural produce industries  that process agricultural produce (including
dairy products, seeds, fruit, vegetables or other plant material) and that crush,
juice, grind, gin, mill or separate more than 30,000 tonnes of produce per year.

Aircraft (helicopter) facilities  (including terminals, buildings for the parking,
servicing or maintenance of helicopters, installations or movement areas) for
the landing, taking-off or

parking of helicopters (other than facilities used exclusively for emergency
aeromedical evacuation, retrieval or rescue) if the facilities:

(1) have an intended use of more than 30 flight movements per week (including
taking-off or landing), and

(2) are located within 1 kilometre of a dwelling not associated with the facilities.

Aquaculture or mariculture  for the commercial production (breeding, hatching,
rearing

or cultivation) of marine, estuarine or freshwater organisms, including aquatic
plants or animals (such as fin fish, crustaceans, molluscs or other aquatic
invertebrates), but not including oysters, involving:

(a) supplemental feeding in tanks or artificial waterbodies, and

(b) the discharge of effluent, liquid sludge or other waste water into natural
waterbodies (such as rivers, streams, lakes, lagoons, swamps, wetlands,
watercourses (including natural watercourses that have been artificially
modified) or tidal waters (including the sea)), whether or not the discharge is by
means of a pipe, drain, drainage depression, canal or other artificial form of
conveyance.

Bitumen pre-mix or hot-mix industries ~ where crushed or ground rock is
mixed with bituminous or asphaltic materials and that have an intended
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production capacity of more than 150 tonnes per day or 30,000 tonnes per year.
This activity does not include works of a temporary nature exclusively providing
product for a construction site and located on or adjacent to that site for a period
of less than 12 months.

Breweries or distilleries  that produce alcohol or alcoholic products and that
have an intended production capacity of more than 30 tonnes per day or 10,000
tonnes per year.

Cement works (including works involving the production of quicklime) that:

(1) use argillaceous and calcareous materials in the production of cement
clinker, or

(2) grind cement clinker with an intended processing capacity exceeding 150
tonnes per day or 30,000 tonnes per year, or

(3) have an intended combined handling capacity exceeding 150 tonnes per
day or 30,000 tonnes per year in bulk of cement, fly ash, powdered lime, or any
other similar dry cement products.

Ceramic works with an intended production capacity of more than 150 tonnes
per day or 30,000 tonnes per year of products such as bricks, tiles, pipes,
pottery goods, refractories, or glass manufactured through a firing process.

Chemical industries or works  for the commercial production of, or research
into, chemical substances at:
(1) the following industries or works:
(a) agricultural fertiliser industries  that produce more than 20,000
tonnes per year of inorganic plant fertilisers, or
(b) battery industries that manufacture or reprocess batteries containing
acid or alkali and metal plates and use or recover more than 30 tonnes of
metal per year, or
(c) carbon black industries that manufacture more than 5,000 tonnes
per year of carbon black, or
(d) explosive or pyrotechnics industries that manufacture explosives
for purposes including industrial, extractive industries and mining uses,
ammunition, fireworks, or fuel propellants (except the production of
explosives at mines), or
(e) paints, paint solvents, pigments, dyes, printing in ks, industrial
polishes, adhesives or sealants manufacturing indus tries that
manufacture more than 5,000 tonnes per year of products, or
(f) petrochemical industries  that manufacture more than 2,000 tonnes
per year of petrochemicals and petrochemical products, or
(g) pesticides, fungicides, herbicides, rodenticides, n ematocides,
miticides, fumigants and related products industrie s that:
(i) manufacture materials classified as toxic in the Australian
Dangerous Goods Code, or
(i) manufacture more than 2,000 tonnes per year of products, or
(h) pharmaceutical or veterinary products industries that
manufacture or use materials classified as toxic in the Australian
Dangerous Goods Code, or
() plastics industries that:
() manufacture more than 2,000 tonnes per year of synthetic plastic
resins, or
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(i) reprocess more than 5,000 tonnes of plastics per year other than
by a simple melting and reforming process, or
(j) rubber industries or works  that:
(i) manufacture more than 2,000 tonnes per year of synthetic rubber,
or
(i) manufacture, retread, recycle or process more than 5,000 tonnes
per year of rubber products or rubber tyres, or
(k) soap or detergent industries  (including domestic, institutional or
industrial soaps or detergent industries) that manufacture:
() more than 100 tonnes per year of products containing substances
classified as toxic in the Australian Dangerous Goods Code, or
(i) more than 5,000 tonnes per year of any other products (excluding
simple blending), or
(2) industries or works, other than those in (1) above:
(a) that manufacture, blend, recover or use substances classified as
explosive, toxic or radioactive in the Australian Dangerous Goods Code, or
(b) that manufacture or use more than 1,000 tonnes per year of
substances classified (but other than as explosive, toxic or radioactive) in
the Australian Dangerous Goods Code, or
(c) that crush, grind or mill more than 10,000 tonnes per year of chemical
substances. This designation of chemical industries or works does not
include those where chemical substances listed in the NSW Dangerous
Goods (General) Regulation 1999 are stored in quantities below the
licence level set out in that Regulation.

Chemical storage facilities  that store or package chemical substances in
containers, bulk storage facilities, stockpiles or dumps with a total storage
capacity exceeding:

(1) 20 tonnes of pressurised gas, or

(2) 200 tonnes of liquefied gases, or

(3) 2,000 tonnes of any chemical substances.

Coal mines that mine, process or handle coal and are:

(1) underground mines, or

(2) open cut mines that:

(&) have an intended production or processing capacity of more than 500
tonnes per day of coal or carbonaceous material, or

(b) have disturbed, are disturbing or will disturb a total surface area of more
than 4 hectares of land by:

(i) clearing or excavating, or

(i) constructing dams, ponds, drains, roads, railways or conveyors, or

(iii) storing or depositing overburden, coal or carbonaceous material or tailings.

Coal works that store or handle coal or carbonaceous material (including any
coke works, coal loader, conveyor, washery or reject dump) at an existing coal
mine or on a separate coal industry site, and that:

(1) have an intended handling capacity of more than 500 tonnes per day of coal
or carbonaceous material, or

(2) store more than 5,000 tonnes of coal or carbonaceous reject material
except where the storage is within a closed container or building.

Composting and related processing or treatment faci lities (including
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facilities that mulch or ferment organic waste, or that are involved in the
preparation of mushroom growing substrate, or in a combination of any such
activities) that:

(1) receive over 200 tonnes per year of animal waste, food waste, sludge or
biosolids, or

(2) receive over 5,000 tonnes per year of wood waste, garden waste, or natural
fibrous

material, or

(3) receive any organic waste and are located within 500 metres of any
residentially zoned land, or within 250 metres of a school or hospital or a
dwelling not associated with the facility.

Concrete works that produce pre-mixed concrete or concrete products and
have an intended production capacity of more than 30,000 tonnes per year of
concrete or concrete products.

Contaminated soil treatment works  for on-site or off-site treatment (including,
in either case, incineration or storage of contaminated soil but excluding
excavation for treatment at another site) that:

(1) handle more than 1,000 cubic metres per year of contaminated soil not
originating from the site on which the works are located, or

(2) handle contaminated soil originating exclusively from the site on which the
works are located and:

(a) incinerate more than 1,000 cubic metres per year of contaminated soil, or
(b) treat otherwise than by incineration and store more than 30,000 cubic
metres of contaminated soil, or

(c) disturb more than an aggregate area of 3 hectares of contaminated soil.

For the purposes of this item, contaminated soil means soil that contains a
substance at a concentration above the concentration at which the substance is
normally present in soil from the same locality, being a presence that presents a
risk of harm to human health or any other aspect of the environment. In this
context, harm to the environment includes any direct or indirect alteration of the
environment that has the effect of degrading the environment.

Crushing, grinding or separating works that:

(1) process materials including sand, gravel, rock, minerals, slag, road base or
demolition material (such as concrete, bricks, tiles, asphaltic material, metal or
timber) by crushing, grinding or separating into different sizes, and

(2) have an intended processing capacity of more than 150 tonnes per day or

30,000 tonnes per year.

Dredging works being works in which materials of more than 30,000 cubic
metres per year are obtained from the bed, banks or foreshores of any waters.
See also Extractive industries

Drum or container reconditioning works that recondition, recycle or store:
(1) packaging containers (including metal, plastic or glass drums, bottles or
cylinders) previously used for the transport or storage of substances classified
as poisonous or radioactive in the Australian Dangerous Goods Code, or

(2) more than 100 metal drums per day, unless the works (including associated
drum storage) are wholly contained within a building.

101



Electricity generating works  (including associated water storage, ash and
waste management facilities) that:

(1) supply or are capable of supplying more than 30 megawatts of electrical
power from energy sources (including coal, gas, bio-material or hydro-electric
stations), but not including from solar powered generators, or

(2) are within the metropolitan area of Sydney, Newcastle and Wollongong
(being the area bounded by and including the local government areas of
Newcastle, Maitland, Singleton, Hawkesbury, Blue Mountains, Wollondilly,
Wollongong, Shellharbour and Kiama) and incorporate electricity generating
plant (other than emergency standby plant that operates for less than 200 hours
per year) and are based on or use:

() gas turbines, which burn or are capable of burning, in the aggregate, fuel at
a rate of more than 20 megawatts on a net thermal energy basis, or

(b) internal combustion piston engines, which burn or are capable of burning, in
the aggregate, fuel at a rate of more than 3 megawatts on a net thermal energy
basis.

Extractive industries

(1) that obtain extractive materials by methods including excavating, dredging,
blasting, tunnelling or quarrying or that store, stockpile or process extractive
materials, and

(2) that obtain, process or store for sale or re-use an intended quantity of more
than 30,000 cubic metres per year of extractive material.

See also Dredging works .

Freeway or tollway construction , being the construction of new, re-routed or
additional carriageways, that as a result will have:

(1) physically separated carriageways for traffic moving in different directions,
and

(2) atleast 4 lanes (other than lanes used for entry or exit), and

(3) no access for traffic between interchanges,

for at least 1 kilometre of their length in the Metropolitan area or for at least 5
kilometres of their length in any other area.

The Metropolitan area is the area of Sydney, Newcastle, Central Coast and
Wollongong bounded by and including the local government areas of
Newcastle, Lake Macquarie, Wyong, Gosford, Hawkesbury, Blue Mountains,
Penrith, Liverpool, Camden, Campbelltown, Wollongong and Shellharbour.

This item does not include maintenance of any such freeway or tollway.
Irrigated agriculture , being the irrigation activities of an irrigation corporation
within the meaning of the Irrigation Corporations Act 1994, but not including the
irrigation activities

of individual irrigators in areas administered by any such irrigation corporation.
Livestock intensive industries  being:

(1) feedlots that are intended to accommodate in a confinement area and rear

or fatten (wholly or substantially) on prepared or manufactured feed more than
1,000 head of cattle, 4,000 sheep or 400 horses (excluding facilities for drought
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or similar emergency relief), or

(2) piggeries that are intended to accommodate more than 2,000 pigs or 200
breeding sows, or

(3) poultry farms that are intended to accommodate, for commercial
production, more than 250,000 birds, or

(4) dairies that are intended to accommodate more than 800 animals in milk
production,

or

(5) saleyards having an annual throughput exceeding 50,000 cattle or
200,000 animals of any type (including cattle) for the purposes of sale, auction
or exchange or for transportation by road, rail or ship.

Livestock processing industries ~ comprising commercial operations that:

(1) slaughter animals (including poultry) with an intended processing capacity
of more than 3,000 kilograms live weight per day, or

(2) manufacture products derived from the slaughter of animals including:

(a) tanneries or fellmongeries, or

(b) rendering or fat extraction plants with an intended production capacity of
more than 200 tonnes per year of tallow, fat or their derivatives or
proteinaceous matter, or

(c) plants with an intended production capacity of more than 5,000 tonnes per
year of products including hides, adhesives, pet food, gelatine, fertiliser or meat
products, or

(3) scour, top or carbonise greasy wool or fleeces with an intended production
capacity of more than 200 tonnes per year.

Logging operations carried out on State forests or Crown timber lands, being:
(1) the cutting and removal of timber (being sawlogs or pulplogs) from a
compartment, where:

(a) atleast 20% of the compartment has a slope greater than 18 degrees, and
(b) at least 30 timber stems (at least 40 cm in diameter at breast height) are to
be cut and removed from each hectare of the compartment when averaged over
the net harvestable area of the compartment, or

(2) the construction of new access roads within a compartment for cutting and
removal of timber as referred to in paragraph (1), or

(3) the construction of new access roads for hauling timber from more than one
compartment.

This item does not include any activity on a timber plantation and does not
include any activity west of the Great Dividing Range.

For the purposes of this item, the area west of the Great Dividing Range is to
follow the boundaries of the relevant State Forests Management Areas and is to
be as set out in a map published by the EPA.

Marinas and boat repair facilities  comprising:

(1) pontoons, jetties, piers or other structures (whether water-based or land-
based) designed or utilised to provide moorings or dry storage (other than swing
moorings) for 80 or more vessels (excluding rowing boats, dinghies or other
small craft), or

(2) works such as slipways, hoists or facilities for the repair and maintenance of
vessels (other than boat repair facilities that are not adjacent to waters) at which

103



5 or more vessels (being vessels other than rowing boats, dinghies or other
small craft) or any vessel 25 metres or longer is handled or capable of being
handled at any one time.

For the purposes of this item, waters has the same meaning as it has in
paragraph (a) of the definition of waters in the Dictionary to this Act.

Mineral processing or metallurgical works for the commercial production or
extraction of ores (using methods including chemical, electrical, magnetic,
gravity or physico- chemical) or the refinement or processing of metals involving
smelting, casting, metal coating or metal products recovery that:

(1) process into ore concentrates an intended capacity of more than 150
tonnes per day of material, or

(2) smelt, process, coat, reprocess or recover an intended capacity of more
than 10,000 tonnes per year of ferrous or non-ferrous metals, alloys or their ore-
concentrates, or

(3) crush, grind, shred, sort or store:

(&) more than 150 tonnes per day, or 30,000 tonnes per year, of scrap metal
and are not wholly contained within a building, or

(b) more than 50,000 tonnes per year and are wholly contained within a
building.

Mines that mine, process or handle minerals (being minerals within the
meaning of the Mining Act 1992 other than coal) and that have disturbed, are
disturbing or will disturb a total surface area of more than 4 hectares of land
associated with a mining lease or mineral claim or subject to a section 8 notice
under the Mining Act 1992 by:

(1) clearing or excavating, or

(2) constructing dams, ponds, drains, roads, railways or conveyors, or

(3) storing or depositing overburden, ore or its products or tailings.

Paper, pulp or pulp products industries that manufacture paper, paper pulp
or pulp products and that have an intended production capacity of more than:
(1) 30,000 tonnes per year, or

(2) 70,000 tonnes per year if at least 90% of the raw material used is recycled
material and no bleaching or de-inking is undertaken.

Petroleum works that:

(1) produce, other than in the course of exploratory activities, crude petroleum
or shale oil, or

(2) produce more than 5 petajoules per year of natural gas or methane, or

(3) refine crude petroleum, shale oil or natural gas, or

(4) manufacture more than 100 tonnes per year of petroleum products
(including aviation fuel, petrol, kerosene, mineral turpentine, fuel oils, lubricants,
wax, bitumen, liquefied gas and the precursors to petrochemicals, such as
acetylene, ethylene, toluene and xylene), or

(5) store petroleum and natural gas products with an intended storage capacity
in excess of:

(a) 200 tonnes of liquefied gases, or

(b) 2,000 tonnes of any petroleum products, or

(6) dispose of oil waste or petroleum waste or process or recover more than 20
tonnes of oil waste or petroleum waste per year.
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Railway systems activities

(1) A railway systems activity is any one or more of the following:
(a) installation of track,

(b) on-site repair of track,

(c) on-site maintenance of track,

(d) on-site upgrading of track,

(e) construction or significant alteration of any of the following, but only if it is
connected with an activity listed in paragraphs (a)—(d):

(i) over track structures,

(i) cuttings,

(i) drainage works,

(iv) track support,

(v) earthworks,

(vi) fencing,

(vii) tunnels,

(vii) bridges,

(i) level crossings,

(f) operation of rolling stock on track.

(2) The following activities are not railway systems activities:

(a) activities in railway workshops (including the use of fuel burning equipment),
(b) re-fuelling of rolling stock,

(c) activities at railway fuel depots,

(d) repair, maintenance or upgrading of track away from the track site,

(e) activities at railway station buildings (including platforms and offices),

(f) loading of freight into or onto, and unloading of freight from, rolling stock,

(g) activities at freight depots or centres,

(g) operation of signalling, communication or train control systems.

(3) In this clause:

rolling stock means:

(a) rolling stock used or intended to be used to transport passengers or freight
for reward, or

(b) rolling stock used or intended to be used to maintain track and equipment
(whether or not for reward), but does not include rolling stock used or intended
to be used solely for heritage purposes.

track means railway track that forms part of, or consists of, a network of more
than 30 kilometres of track and that is not solely used for heritage value rolling
stock.

Note. The Rail Infrastructure Corporation (RIC) manages and controls track on
which the State Rail Authority (SRA) operates its rolling stock. The RIC is
required to be licensed under section 48 of the Act as the occupier of the
premises (the track) at which the SRA’s railway activities are carried on. The
SRA on the other hand is not required to be licensed because it is not the
occupier of the track. Similarly, where a private person or body manages and
controls track (i.e. a private railway line) and allows other persons or bodies to
operate their rolling stock on that track, the manager and controller of the track
is required to be licensed under section 48 of the Act as the occupier of the
premises (the track). In such a case, the operator of the rolling stock is not an
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occupier of the track.

Sewage treatment systems (including the treatment works, pumping stations,
sewage overflow structures and the reticulation system) that have an intended
processing capacity of more than 2,500 persons equivalent capacity or 750
kilolitres per day and that involve the discharge or likely discharge of wastes or
by-products to land or waters.

Shipping facilities (bulk)  for loading or unloading, in bulk, agricultural crop
products, rock, ores, minerals or chemicals into or from vessels (but not where
any material is wholly contained within a shipping container), being wharves or
associated facilities with an intended capacity exceeding 500 tonnes per day or
50,000 tonnes per year.

Waste activities

(1) Hazardous, industrial or Group A waste generation or storage , being
any activity that:

(a) is carried on for business or other commercial purposes, and

(b) involves the generating or storage of any one or more of the following types
of waste:

(i) hazardous waste,

(ii) industrial waste,

(iii) Group A waste.

(2) The following activities are not waste activities for the purposes of this item:
(a) the generating or on site storage of contaminated soil, recyclable oil or
stabilised asbestos waste in bonded matrix,

(b) the generating or on site storage of hazardous waste, industrial waste or
Group A waste in or at a concrete batching plant,

(c) the generating of not more than 10 tonnes per year, or the on site storage of
less than 2 tonnes at any one time, of hazardous waste, industrial waste or
Group A waste by any of the following:

* local authorities,

 dry cleaners,

* printers,

» photographic and processing laboratories,

» pharmacies,

* hairdressers,

* businesses carrying out any skin penetration procedure to which Part 3 of the
Public Health Regulation 1991 applies,

* veterinary surgeons,

* nursing homes,

* funeral parlours,

* painters,

* builders,

* machinery and vehicle repair and servicing workshops,

» panel beaters,

* jewellers,

* educational institutions,

hotels, clubs, restaurants and related hospitality industries,

(d) the generating of not more than 2 tonnes per year, or the on site storage of
less than 500 kilograms at any one time, of hazardous waste, industrial waste
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or Group A waste by any of the following:

 dental or doctors surgeries,

* hospitals, pathology laboratories or pre-term clinics,

 farming operations,

* landscaping or fire hazard reduction works (such as those carried out by local
and public authorities),

(e) the generating of not more than 10 tonnes per year, or the on site storage of
less than 2 tonnes at any one time, of hazardous waste, industrial waste or
Group A waste in the form of oil, paint, lacquer, varnish, resin, ink, dye,
pigments, adhesives, hydrocarbons or emulsions,

(f) the storage of no more than 40,000 litres at any one time of non-hazardous
waste hydrocarbon oil prior to its being burnt as fuel on the premises on which it
was stored.

Waste facilities
(1) A waste facility that is of any one or more of the following classes:

(a) hazardous, industrial, Group A or Group B waste proc essing facilities
being waste facilities that treat, process or reprocess hazardous waste,
industrial waste, Group A waste or Group B waste (or any combination of those
types of waste),

except those :

(i) that only treat, process or reprocess sewage, or gases specified as
Dangerous Goods Class 2 in the 6th edition of the Australian Code for the
Transport of Dangerous Goods by Road and Rail, in force as at 1 January
1998, or

(i) that only treat, process or reprocess waste that is generated on site,

(b) hazardous, industrial, Group A or Group B waste disp osal facilities
being waste facilities that dispose of hazardous waste, industrial waste, Group
A waste or Group B waste (or any combination of those types of waste), except
those :

() that only lawfully discharge waste into a sewer, or

(ii) that are located outside the Sydney metropolitan area or the extended
regulated area and:

(A) where the only hazardous, industrial, Group A or Group B waste that is
disposed of is asbestos waste, or

(B) are operated by a local authority and where the only hazardous, industrial,
Group A or Group B waste that is disposed of is asbestos waste, liquid, grease
trap waste or clinical waste,

(c) used tyre processing or disposal facilities , being waste facilities that:
(i) treat, process or dispose of more than 5,000 tonnes per year of used,
rejected or unwanted tyres (including shredded tyres and tyre pieces), or
(i) store such tyres at any one time in quantities of more than 50 tonnes,

(d) waste storage, transfer, separating or processing f  acilities , being waste
facilities that store or transfer, or recover by way of separating or processing,
more than 30,000 tonnes of waste per year,

(e) waste incineration facilities , being waste facilities that treat or process:
() any quantity of chemical waste, or
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(i) any quantity of cytotoxic waste, or

(i) more than 25 tonnes per year of clinical waste, or

(iv) more than 25 tonnes per year of quarantine waste, or
(v) more than 1 tonne per hour of any other type of waste,

(f) landfill or application sites within the Sydney met ropolitan or extended
regulated areas , being landfill or application sites that are located in the
Sydney metropolitan area or the extended regulated area, except those :

(i) that receive only coal washery rejects or slags at a rate of not more than
20,000 tonnes per year, or

(i) that are situated on residential premises, or on land used principally for
farming operations, and only if the disposal of waste is carried out on site, or
(i) that receive no more than 20,000 tonnes of inert waste only over any period
of time, and only if the disposal of the waste is incidental or ancillary to the land
being used for a purpose other than as a landfill or application site (e.g. the
construction of buildings or roads or other similar types of infrastructure
development),

(9) landfill or application sites in environmentally se nsitive areas , being
landfill or application sites that are located in an environmentally sensitive area
described in Technical Appendix 8 of the Waste Guidelines, except those :

(i) that are within an environmentally sensitive area by reason only of being
located within 250 metres of a residential zone or of a dwelling, school or
hospital not associated with the landfill or application site and:

(A) receive only coal washery rejects or slags at a rate of not more than
20,000 tonnes per year, or

(B) were in operation as at 30 June 1997 and receive no more than 200
tonnes of waste per year, or

(i) that are situated on residential premises, or on land used principally for
farming operations, and only if the disposal of waste is carried out on site,

(h) solid waste landfill or application sites , being landfill or application sites
that receive over 5,000 tonnes per year of solid waste or solid waste and inert
waste,

(i) coal washery rejects or slags landfill or applicati on sites , being landfill
or application sites that receive over 20,000 tonnes per year of coal washery
rejects or slags (or both),

() large-scale landfill or application sites , being landfill or application sites
that
receive over 20,000 tonnes per year of any waste.

(2) For the purposes of this item, the following are taken not to be waste:
(a) virgin excavated natural material,

(b) non-hazardous bulk agricultural or crop waste that is not putrescible,
(c) effluent.

(3) The following premises are not waste facilities for the purposes of this item:
(a) premises where coal washery rejects or slags (and no other type of waste)
is disposed of on site,

(b) premises where only coal washery rejects or slags are used solely for the
purposes of road or railway construction,
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(c) premises where biosolids (and no other type of waste) are disposed of on
site,

(c1) premises on which:

(i) no more than 40,000 litres per annum of non-hazardous waste hydrocarbon
oil is burnt as fuel, and

(i) no other activity that would render the premises a waste facility is carried
on,

(d) premises (other than premises in the extended regulated area, the local
government area of Blue Mountains or Wollondilly or the Sydney metropolitan
area) on which any one or more of the following types of organic waste (and no
other type of waste) is applied to land for agricultural or environmental
rehabilitation purposes:

(i) animal waste,

(i) food waste,

(i) natural organic fibrous materials waste,

(iv) wood waste,

(v) atype of waste specified in paragraph (d1) (i)—(vii),

(vi) any mixture of the types of wastes specified in subparagraphs (i)—(v),

(d1) premises (being premises in the extended regulated area, the local
government area of Blue Mountains or Wollondilly or the Sydney metropolitan
area) on which any one or more of the following types of organic waste (and no
other type of waste) is applied to land for agricultural or environmental
rehabilitation purposes:

(i) garden waste,

(i) biosolids categorised as Unrestricted Use in accordance with the criteria set
out in the Biosolids Guidelines,

(i) biosolids categorised as Restricted Use 1, 2 or 3 in accordance with the
criteria set out in the Biosolids Guidelines (but only if they are applied to the
land in accordance with those Guidelines),

(iv) liquid food waste,

(v) manure,

(vi) treated grease trap waste from the preparation or manufacturing of food,
(vii) any mixture of the types of wastes specified in subparagraphs (i)—(vi),

(e) mines referred to in this Part, where the only waste disposed of on the
premises is either or both of the following:

(i) tailings, waste rock or inert waste generated on the premises,

(i) any other type of waste that is authorised, under the licence for the
premises, to be disposed of on the premises,

(f) electricity generating works referred to in this Part, where the only waste
disposed of on the premises is either or both of the following:

(i) ash generated on the premises,

(i) any other type of waste that is authorised, under the licence for the
premises, to be disposed of on the premises,

(g) other premises referred to in this Part that are used solely for the purposes
of disposing of any of the following types of waste:

(i) non-hazardous tailings or waste rock generated on or at any mine,

(i) non-hazardous ash generated from any electricity generating works.

Wood or timber milling or processing works (other than a joinery, builders’
supply yard or home improvement centre) that saw, machine, mill, chip, pulp or
compress timber or wood and that:

(1) have an intended processing capacity of more than 6,000 cubic metres of
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timber (or timber products) per year and burn waste (other than as a source of
fuel), or

(2) have an intended processing capacity of more than 50,000 cubic metres of
timber (or timber products) per year.

Wood preservation works that treat or preserve timber using chemical
substances (containing copper, chromium, arsenic, creosote or any substance
classified in the Australian Dangerous Goods Code) and that have an intended
processing capacity of more than 10,000 cubic metres of timber per year.
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Appendix C

Documents Registered with Department of Lands

Cl1
C.2
C3
C4
C.5
C.6

Certificate of Title

Crown Grant

Historical Title Search
Departmental Dealing 7204401S
Memorandum Y757000

Cadastral Records Enquiry Report
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Appendix D

Identification Survey

The following report is an identification survey taken of the eciigproperty in 1999

prior to the construction of the existing residential building asabciated shed.
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Appendix E

Section 149 Certificate

E.1l Section 149 Certificate
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Appendix F

Bushland Plan of Management

The following is a report submitted to Council upon applicatiordéselopment
following a flora and fauna survey taken on the subject properchigotus
Environmental Consultants in October 2002
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BUSHLAND PLAN OF MANAGEMENT
FOR
LOT NUMBER 2816 IN DP 728 428
MONA VALE ROAD

TERREY HILLS, NSW 2084

PREPARED FOR MR. & MRS. M. TEMPLE

BY

ACTINOTUS ENVIRONMENTAL CONSULTANTS

7 TOWNSEND AVE. 2/61A WILLS

RD.

FRENCHS FOREST WOOLOOWARE
NSW 2086 NSW 2230

OCTOBER 2002
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Actinotus Environmental Consultants

Tony Smith-White BSc. (Syd), CertHEd., MSc., PhD. (UNSW)*

Peter Stricker BSc. (Hons) (Syd)*

Member Ecological Consultants Association of NSW Inc.
Member of Flora Foundation of Australia.

Member of Linnean Society of NSW.

Member of Bird Atlassers Association of NSW

+ H O H o*

Consultants experience

The principals of ‘Actinotus Environmental Consultants’ have callelt
worked in the area of floristic impact assessment and
bushland health and management services for a period of
greater than 15 years. They also have over 20 years of
experience in scientific research (ecological, genetic) and
teaching in biological science.
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1 INTRODUCTION

Prior to approving a development application to construct a pennhezsdence
at, Lot 2816 in DP 728 428, Terrey Hills, Warringah
Council intend placing a Positive Covenant on the title of
the property for the maintenance and retention of
bushland outside of a designated fire protection zone. The
property adjoins Ku-ring-gai National Park to the north
and lies within a bushfire prone area.

Planning for bushfire protection

To protect life and property from the threat of bushfires, ‘PlanNiggV’
in partnership with the NSW Rural Fire Service has introdace
comprehensive framework for planning and development.

Legislative changes

On 1 August 2002, thRural Fires and Environmental Assessment
Legislation Amendment Act 206@mmenced. This Act amends both the
Environmental Planning and Assessment Act EbtheRural Fires

Act 1997to provide a stronger, more streamlined system for planning for
bushfire protection.

The changes affect councils that are currently requirecefmape Bush
Fire Risk Management Plans under Bweal Fires Act 1997The

changes cover hazard reduction activities as well as plaanihg
development control matters on land that is identified as beorgpo
bushfire.

Figure 1 is a site plan showing the boundary of the property ariddhigons of
a temporary dwelling, large shed and access road. The
proposed location of the permanent residence and the
asset protection zone is also indicated on Figure 1.

The property, of 8.875 hectares, is located on the northern side of Wid@a
Road, to the east of St. lves Showground. A strip of crown laparaes the
property from the dual carriage roadway (Fig 1). The propertyahasrtherly
aspect over Ku-ring-gai Chase National Park with its latig arientated east-
west (Fig 1). A 10m wide strip of crown land designated as enfiat road,
Reserve Road, runs in an east-west direction through the certre pfoperty
(Fig 1). The overall responsibility and management of both paofetsown
land lies with the Department of Land and Water ConservatiarSfiith pers
comm) however the treatment and control of noxious weeds within threas a
is councils responsibility under tiNoxious Weeds A¢1974).

As part of the Positive Covenant, Council require a managepientfor the
property which includes the following details:-

i) Ecologically sensitive measures to construct and maintaifiréhe
protection zone.
1)) Maintenance of habitat for species of conservation significancle as

the Southern Brown bandicoot.
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iii) Identification and recommended management of impacts swebedas
invasion, horse riding and feral animals which may be causing
degredation to ecological values.

iv) An ongoing bush regeneration program including a map of the site
showing bushland condition, weed areas, management zones etc

V) A recommended fire regime to maintain the sites ecolbgaiaes while
protecting life and property’

Vi) An ongoing monitoring program to review the ecological health agd a
changes in the sites biodiversity.

DESCRIPTION OF AREA

The vegetation of the area in which the property lies is &yjpicthe
Hawkesbury sandstone plateau and includes variants of theySydne
Sandstone Ridgetop Woodland community (Map unit 10ar) as debcribe
by Benson and Howell (1994). Specifically, this vegetatioruohes two
sub-communities as defined by Benson and Howell (1994). An open-
forest to woodland/low woodland community (sub-unit 10ar(i)) occurs
on ridgetops and slopes on better drained, deeper soils anéd stosb
community (sub-units 10ar(iii)/21g(iii); 21g(v)) occurs on shallow,
poorly drained soil. These communities correspond to the Bloodwood-
Scribbly Gum Woodland (RR) and Sandstone Heath (HH) communities
respectively as further defined by Smith and Smith (199gu(¢Eil).

This latter classification will be referred to in tfalowing text.

The Bloodwood-Scribbly Gum Woodland ranges from 10 to 15 metres in
height and is characterised by tree species suClosnbia gummifera
(Red Bloodwood)Eucalyptus haemastong&cribbly Gum)E.
capitellata(Brown Stringybark), an&. sparsifolia(Narrow-leaved
Stringybark).

This community is common on exposed slopes and ridges on
Hawkesbury Sandstone (Benson and Howell 1994). A diverse array of
understorey shrubs to two metres tall includes such speditakaa
teretifolia (Dagger HakeaPultenaea ellipticgdWreath Bush Pea),
Leptospermum squarrosufink Tea Tree),.amberta formosa

(Mountain Devil),Grevillea speciosgRed Spider Flower) arBanksia
oblongifolia(Rock Banksia).

A sparse mid-canopy layer includ&ocasuarina littoralis(Black She-
oak) andAngophora crassifolido four metres in height.

On lower slopeg&ngophora costatéSmooth-bark Apple)tucalyptus
sieberi(Silver-top Ash) an@orymbia eximigYellow Bloodwood) also
occur in the upper canopy layer.

The Sandstone Heath community to two metres tall generally®on
more shallow soils and is dominated by shrubs su¢te&sa teretifolia,
Banksia ericifolia(Heath-leaved Banksia) ardlocasuarina distyla
(Scrub She-oak) witBanksia oblongifolisandHakea teretifolia
common on more moist soils of upland seepage areas.
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The general area of vegetation is relatively devoid of magedwincursions
with only minor areas associated with past disturbance
containing exotic species such as Crofton  Weed
(Ageratina adenophoda Weeds associated with old
access tracks and Crown land boundary tracks include
Whiskey GrassAndropogon virginicus Crofton Weed,
Common CassiaSgnna pendujaand Ground Asparagus
(Protasparagus aethiopics
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3 VEGETATION CLASSIFICATION

A requirement of th&®ural Fires Ammendment Act (2002)hat the
vegetation be classified by structure using Figure A2.Zeérirom
AUSLIG (1990) and by description using Table AZ1afinning for
Bushfire Protection 2001

The vegetation was assessed over a distance greatddthametres in
all directions from the proposed building line and determinedue ha
group two (2) classification.

Both woodland and tall heath occur within the prescribedrista
Trees 10-30m tall; 10-30% foliage cover dominated by eucalypts.
Understorey low trees to tall shrubs to 2m.

4 SLOPE ASSESSMENT

The proposed house site is at ridgetop with the topography slopitly ge
up to the south but with steeper downslope to the north and west. A
clinometer was used to measure slope angle over a distance of
approximately 100 metres.

The downslope angles to the north-west, north and north-east were
similar being 15-13. To the south-west, south and south-east the
upslope angle was betweehahd 5.

5 BUSHLAND MANAGEMENT CONCEPT
PLAN

The following plan is described in accordance with th®epartment of
Urban Affairs and Planning’s Guidelines for Preparing Management
Plans for Urban Bushland.

a) Ecologically sensitive measures to construct and maintain thigre
protection zone.

An asset protection zone (APZ) surrounding the proposed development site
is required by current legislation. This should incorporate:

an outer protection zone (OPZ) and

an inner protection zone (IP2)

Outer Protection Zone.

This is located adjacent to the hazard (natural bushlandhantise a
minimum of 10m width. Trees and shrubs should be maintained nasuc
manner that the vegetation is not continuous. Fine fuel loadirgdd be
maintained at a level below 8 tonnes/hectare (80t)g/Fhe purpose of the
outer protection zone is that reduced fuel loadings will sutisligrdecrease
the intensity of an approaching fire and restricting the patheBgwn
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fuels; reducing the level of direct flame, radiant heatember attack on the
Inner protection Zone.

It is not possible to modify vegetation structure to redisteaf fire within
these zones and also retain 100% natural biodiversity. Howeasunes
which discourage frequent fire cycle regimes should hasagterm benefit
for the area with regard to species composition.
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Inner Protection Zone

The inner protection zone extends from the edge of the proposed heuse sit
to the outer protection zone.

The width of the inner protection zone is variable accordirgiojoe and

aspect.

To the north-west, north and north-east of the proposed house site a
downslope of 12.5-P3equires an inner protection zone of 40 metres. To the
east, south and south west upslope is less thandba width of 20 metres is
required.

In the inner protection zone there should be minimal fine fuglaatnd level
which could be ignited by bushfire. Shrub species retainedéhotiform a
continuous pathway along which fire could progress.

As far as practicable the indigenous tree canopy should beeettzim trees
should not touch or overhang buildings or form a continuous canopy.

b) Maintenance of habitat for species of conservation signtfance
Fuel reduction within the Asset Protection Zone should be symijath
flora and fauna listed as threatened or of local or reg&igalficance. A list
of these species was provided in a previous biodiversitgguithe
property conducted by Actinotus Environmental Consultants in 2000.
Warringah Council also has a web site which provides valuef#gesnce
information on threatened species and species of conservgtdfitance.
No plant species on this list should be removed as part & adik reduction
protocol.

Outside the asset protection zone no activities should be undevakeh
may impact on the indigenous flora and fauna.

Maintaining the current tree canopy and conservation of the unasrstor
vegetation will retain and enhance faunal habitat. The contiofittye tree
canopy with the surrounding areas provides a natural corridor foreatbor
mammals and birds.

Threatening processes which impact on biodiversity and on spkarit
and fauna include the following:-

1) Clearing of native vegetation:
No indigenous vegetation should be cut or cleared outside the Asse
Protection Zone

2) Bush rock removal:
Bush rock provides habitat for many indigenous fauna, particularly
reptiles, and should not be removed from any part of the property

3) Removal of dead logs and litter:
Hollow logs and ground litter provide habitat for many indigenous
fauna and should not be removed from any part of the property
outside of the asset protection zone.
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4)

5)

6)

Too frequent occurrence of bushfire:

Many indigenous plant species have evolved adaptations to fire such
as lignotubers and epicormic buds which allow for rapid regrowth
following fire. Some have also evolved adaptations to fingaaisof

their breeding system eg. woody fruit which open and releask se
only after being burnt. These adaptations however have evolved to
natural cycles of fire estimated at between 12 and 25yEar many
species, too frequent occurrence of bushfire is likely teguetheir
complete recovery and could lead to their extinction in the. are
Likewise, too frequent burning may prevent indigenous fauna
reoccupying habitats from surrounding areas and thus lead toaf loss
fauna biodiversity.

Predation by fox, feral cat and feral dog:

Feral animals such as fox and cat are one of the majorscaiiae
reduction in fauna biodiversity. Threatened species atnidde

both terrestrial and arboreal fauna eg. the Southern Brown bandicoot,
Spotted-tail Quoll and Heath Monitor. Foxes are known in the area
and any sightings or signs such as scats or footprints should be
reported to the Councils Pest Officer. It is recommendedehe
animals be excluded from the property by trapping or otherstivie
forms of dissuasion to provide protection for potentially occurring
threatened or significant fauna in the area. Domestic asishaluld
likewise be restricted in movement throughout the property.

Incursion of weeds with compete with native flora for spaxk a

nutrients

(i) weeds which are transported into bushland due to changes in
stormwater run-off.
(if) weeds introduced by horses or other traffic in bushlaedsar
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TABLE1. Exotic weed species recorded on Lot 2816 and on ad

jacent crown land at Terrey Hills

- 2 2o o
52222288 B9,
. o =3 :E ~ ol =3 - k) ; 8 oo @ 8’
Scientific name Common name g_ St o S8 8%x u @ £ S Ex
55853 cS: 85838¢
LEUS g 36 87 52
n 3 u“j 5 = Z =
1 23|45 6 Status
Acacia baileyana Cootamundra Wattle il E
Acacia saligna Golden Wreath Wattle rkk E
Agapanthus spp. African Lily * E
Ageratina adenophora Crofton Weed *x Tk E
Anagallis avensis Scarlet Pimpernel *x
Andropogon virginicus Whiskey Grass *x *x *Eox E
Avena stiva Common Oats ok
Bidens pilosa Cobbler's Peg * E
Briza maxima Quaking Grass rkk
Briza subaristata Shivery Grass i
Bromus catharticus Praire Grass *x
Chlorophytum comosum Aluminium Plant * E

Cinnamomum camphora

Camphor laurel

E (proposed W4d)

Cirsium vulgare Black Thistle *x

Conyza bonariensis Flaxleaf Fleabane *x E
Coreopsis lanceolata Coreopsis rkk E
Cortaderia selloana Pampas Grass *rokk W2
Cotoneaster glaucophyllus Cotoneaster *k E
Cynodon dactylon Common Couch *k E

Cyperus eragrostis

Umbrella Sedge

*%

Ehrhata erecta

Panic Veldtgrass

Eragrostis curvula

African Lovegrass

**

*kk

Erythrina x sykesii Coral Tree ** % E (proposed W4d)
Hedychium gardneranum Ginger *

Lantana camara Lantana ** W2
Ligustrum lucidum Large-leaf Privet *r o kk W4b
Ligustrum sinense Small-leaf Privet *k W4b
Lolium perenne Rye Grass kkk

Lonicera japonica Honeysuckle *x bl E
Melilotus indica King Island Melilot *x

Tropaeolum majus Nasturtium *

Oxalis corniculata Creeping Oxalis *

Paspalum urvillei Vasey Grass *k

Pennisetum clandestinum Kikuyu *k E
Phoenix canariensis Canary Island Date Palm *

Plantago lanceolata Ribbed Plantain *k

Protasparagus aethiopicus Ground Asparagus *ho ok

Rubus fruticosa (aggreg.) spp. |Blackberry *x W2
Senna pendula Cassia *k o xx E (proposed W4b)

Solanum mauritianum

Wild Tobacco Tree

Solanum nigrum

Black Nightshade

*%

*%

Sonchus oleraceous

Common Sowthistle

*%

Stenotaphrum secundatum

Buffalo Grass

Taraxicum officinale Dandelion *k
Tradescantia albiflora Wandering Jew **  E (proposed W4c)
Trifolium repens White clover *

Vinca major

Blue periwinkle

*%
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Legend for Table 1

Frequency of Occurrence

* uncommon to scattered
**  occasional to moderate
***  common to abundant

Summary of State Weed Legislation for New South WaledNbxious
Weeds Acti993)

Action and Category definition

W1: - Notifiable Noxious Weed

A weed of limited distribution or not present in the State but whiclepas
threat to agriculture, the environment, or the community. Landhoidast

notify their local control authority within three days of detegtit on their

land and they also must continuously suppress and destroy thatiofest

W2: - Noxious Weed

A weed which poses a threat to agriculture, the environment, or the
community and which has the ability to spread to other areas. Lakdbol
must continuously suppress and destroy the infestation.

Wa3: - Noxious Weed

A weed which poses a threat to agriculture, the environment, or the
community and which has the ability to spread to other areas, but ghso
widespread that total suppression and destruction is impracticable.
Landholders must prevent the spread and reduce the numbers and distributi
of the infestation to the satisfaction of the local corarghority.

W4: - Noxious Weed

A weed which poses a threat to agriculture, the environment, or the
community and which has the potential to spread and has a sptitio
which must be undertaken.

W4B: - Shall not be sold, propagated or knowingly distributed. Eskesdul
plantings must be prevented from flowering and fruiting. Whergldm is not
part of a well maintained hedge it must be fully controlled.

WA4C: - Shall not be sold, propagated or knowingly distributed. Occopist
prevent spread to adjoining property.

W4D: - Shall not be sold, propagated or knowingly distributed. Any tree
three metres or less in height must be removed. Anyitégn 500m of
remnant urban bushland, as defined in SEPP 19 and not deemedrimjl C
as having historical or heritage significance shall beoxed.
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C) An ongoing bush regeneration program

Several inspections of the property and adjacent crown laimEbes
Mona Vale Road were made in October 2002. Fourteen exotit wee
species were recorded within the property perimeter includiag tw
which are listed as noxioubl¢xious Weeds Act 1998nd an additional
seven (7) listed as environmental weeds by Warringah Council.
The two species of noxious weedlgyustrum lucidumandCortaderia
selloana)were at the eastern end of the property adjacent to aofarea
crown land.

Noticeable was a significant reduction in the extent and freguef
exotic weeds on this property since surveyed by Actinotus
Environmental Consultants in 2000. Many individual plants of
Cortaderia selloangPampas Grass) were visibly dead, presumably
following treatment by the current owners. Table 1 listsvakds
recorded for the various areas sampled.

By contrast 44 exotic weeds were recorded on the strippafrcland
between Mona Vale Road and the subject property boundary and at the
eastern border of the subject property (Figure 1). Of tliesg(5) are

listed as noxiousNoxious Weeds Act 1998nd 15 as environmental
weeds by Warringah Council (Table 1).

Figure 2 shows the location of suggested weed managementaones
the property. There is some added risk for weed incursiaress that
have been cleared (ie within the APZ) however ongoing mongamnd
removal of these weeds in these areas should prevent their
establishment. The greatest risk of weed incursion, hows¥erm
those established weeds on crown land along Mona Vale Road and
outside the eastern end of the property which are clearbtra¢ing the
fringing bushland. Noxious weeds in this area are the reponsibility
(Noxious Weeds Act 1998f the local council.

Management Zones (See Figure 2)

Management Zone 1

This area contains the access road, Asset Protection Zorair(gsiil
proposed permanent residence etc.) and immediate surrounding
bushland. Due to disturbance as part of the building procesghbis
area is exposed to weed invasion but is currently in good condiiioa.
established ‘environmental’ weed at the proposed houseAsiaeia
baileyana< 12 specimens) however, should be removed. The zone
should be monitored for weeds at regular intervals and new rsgedli
hand pulled..

Management Zone 2

Seepage from Mona Vale Road across the property has altbeved
incursion of Crofton weedAgeratina adenophojaat the bush track
(Reservoir Rd.). This weed should be eradicated atsiteediately
before it can spread any further into the property and ultlynkte
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ring-gai National Park. The two grass weeds at thidilmtdave
probably been introduced by horses and other traffic using theTpeh.
site should be monitored for weeds at regular intervals.

Unserviced bush tracks, such as Reservoir Rd., provide cradsiele
potential for weed incursion into adjoining bushland. To reduce this
potential, it is recommended that the Department of Land andrWat
Conservation be approached with the view to closing this tattil
bikes and horses.

Management Zone 3

This area is heavily weed infested including some lissed a
environmental weeds by Warringah Council and two listed as noxious
(Noxious Weeds Act 1993 he incursion is from a drainage line on
adjoining crown land. This area requires immediate weed cartcbl
should be undertaken in concert with Warringah Council.

Management Zone 4

This zone is natural bushland within the property perimiter on the
boundary with Mona Vale Road. Its current condition is excellent
except for a few local incursions along drainage lines.

It is, however at risk from the numerous exotic weed spaties)
Mona Vale Road and will eventually suffer significant wewedirsion.
This area and its management should be discussed with Council’s
Noxious Weeds Officer.

Management Zone 5

The remaining area of the property is in good condition and ggneral
weed free, however ongoing monitoring should be undertaken with
inspections of all areas at least once each year.

Treatment of weeds

Most herbaceous weed species can readily be removed by hand. No
weed should be allowed to flower or set seed and all wagetzarts of
noxious or environmental weed species should be bagged and removed
to the local tip.

Larger woody weed species are often also able to be ham«dror
otherwise can be cut/stumped and treated with an appropeidieide
(for control methodologies see Buchanan 1989, Parsons and
Cuthbertson 1992,). Restricted use of herbicides is prefsorad to
avoid build-ups of toxic substances in the ecosystem and component
food chains.

No herbicides are to be used near drainage channels without
consultation first with the Department of Land and Watensgrvation.

Regular, periodic, follow-up monitoring and removal of new weed
incursions is fundamental for rehabilitation and maintenance of
biodiversity of the site understorey.

Identification of weed species can be ascertained by phoviargngah
Councils Noxious Weeds Officer @942 2728
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Planting of locally-occurring indigenous plants.

Locally indigenous plant species are recommended in the
rehabilitation/vegetation restoration of any of the disturbedsaof

bushland. Suitable low tree, shrub and ground cover plants caavae dr

from the list of plants observed on the property (8etnotus

Environmental Consultants 2000r from characteristic assemblages given
for Sydney Sandstone Ridgetop Woodland community. Some examples of
suitable plants commonly occurring on the surveyed sites indhede t

following (Table 3):

Table 3 Species suitable for replanting on cleared or

disturbed subject sites

(available from locally-occurring seedstock at locla

nurseries)
Scientific Name Common Name Habit
Acacia myrtifolia Myrtle Wattle Small Shrub
Acacia suaveolens Sweet Wattle Small Shrub
Banksia spinulosa Hairpin Banksia Medium Spreading Shrub
Billardiera scandens Appleberry Climber

Conospermum longifolium

Long-leaved ConospermuBmall Slender St-shrub

Dianella caerulea

Blue Flax Lily

Tufted Herb

Gompholobium
grandiflorum

Small Shrub

Grevillea linearifolia

White Spider Flower

Medium Erect Shrub

Lambertia formosa

Mountain Devil

Small — Medium Shrub

Hibbertia bracteata Blue Mountains Guinea [Small Shrub
Flower
Hibbertia linearis Showy Guinea Flower Small Shrub

Persoonia levis

Large-leaved Geebung

Medium Shrub — Small T

Phyllota phylicoides

Heath Phyllota

Small Shrub

Patersonia sericea

Silky Purple Flag

Small Geophyte

Platysace linearifolia

Narrow-leaf Platysace

Slender Spreading Shrub

Themeda australis

Kangaroo grass

Tufted Grass
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d) The recommended fire regime for the ecology of the site.

The Sydney Sandstone Ridgetop Woodland community may require a
periodic fire regime for its persistence. A fire regiwieh recurring fires at
intervals of 12 — 25 years would appear to be the most approjneate
regime for these communities as a whole (Smith & Smith 2@00)e
regime that includes fires of varying intensity and seaggnslalso likely to
be most favorable for maintaining species diversity (Bradstbek1995).

Capsule-producing indigenous plant species periodically releasetkatds
become soil-stored and germinate readily in suitable pastdinditions.

An inspection of node numbers Banksia ericifoliadownslope of the
proposed dwelling but still within the IPZ indicated the area iast
burn 8-9 years ago. The potential for and urgency of a fire hazard
reduction burn within the OPZ should be discussed with the iiteal
service. For the remaining property no artificial burning shoeld
undertaken on the basis of the sites ecological values.

Stormwater

Storm water collected in roofing gutters will be retain@dhouse usage.
Other precipitation on access tracks will be contained\gybanks to avoid
weed plumes and contamination of adjoining bushland.
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Appendix G

Correspondence with Warringah Council

G.1 Further information required for the determination of a @veent

Application for residential development on the subject property.
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Appendix H

AHIMS Search
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